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1. EXECUTIVE SUMMARY 

1.1 Introduction 

1.1.1 Wong Partnership ("WP") would like to thank the Ministry of Trade and 
Industry ("MTI") for the opportunity to comment on the proposed competition 
bill ("Bill"). WP's comments are set out below. 

1.1.2 WP welcomes the introduction of the Bill and applauds the MTI for its efforts to 
create a pro-enterprise environment. WP believes that the Bill will play a 
pivotal role in attracting investment into Singapore. On its part, WP is 
encouraged by this new development in the law as we anticipate that the 
Singapore economy will benefit from the policies that the Bill intends to 
implement. 

1.2 WP's General Views 

1.2.1 In this feedback, unless otherwise stated, references to section numbers refer to 
those in the Bill. References to captioned terms follow those defined in the Bill. 

1.2.2 The following set out the key areas of the Bill which WP would like to 
comment upon:  

(a) General comments, applicable to the entire Bill 

(i) Differences between United Kingdom ("UK") /European 
Community ("EC") Competition regime and the proposed Singapore 
Competition regime; 

(ii) The lack of a framework for market definition in the Bill; 

(iii) Concerns as to the possible retrospective effect of the Bill (for 
instance at section 34(5) and section 54(1)); 

(iv) Queries on the wide powers of the Competition Commission 
(“CC”), including the power to investigate and to adjudicate. In this 
regard, WP hopes that comprehensive provisions on the scope of the 
CC's powers, and how the CC intends to use them in practice, will 
be set out in guidelines, on which there should be full and open 
consultation; and 

(v) The role of the court. 

(b) The section 34 prohibition 

(i) Clarifications on the definition of "Undertakings", as provided in 
section 2 in relation to agreements affected by the section 34 
prohibition;  

(ii) Guidance on what "Appreciable Adverse Effect” on markets in 
Singapore means, and preferably, including the term "Appreciable 
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Adverse Effect" in the Bill (with regard to the section 34 
prohibition); 

(iii) Amending the examples of anti-competitive behaviour in section 
34(2); 

(iv) Provide more clarity on the legal consequence upon a breach of the 
section 34 prohibition, and in particular, to consider allowing the 
doctrine of severance to apply to section 34(3); 

(v) Inclusion of a legal defence for the section 34 prohibition instead of 
a regime requiring undertakings to continually seek exemptions 
from the CC; and  

(vi) Benefits in excluding vertical agreements from the section 34 
prohibition.   

(c) The section 47 prohibition 

(i) Inclusion of a definition of "dominance", together with the defence 
of objective justification as well as clarification on the scope of 
section 47(3); 

(ii) Proposed removal of section 47(2)(c) in light of the EC's review of 
Article 82 and EC jurisprudence on this issue; 

(iii) Practical difficulties in having undertakings continually seek 
guidance from the CC with respect to their conduct. 

(d) The section 54 prohibition 

(i) Support for a voluntary merger regime; 

(ii) Inclusion of clear turnover thresholds to provide legal certainty as to 
whether a transaction is sufficiently material as to merit notification;  

(iii) Sanctions for mergers to be limited to entities established in 
Singapore; and  

(iv) Any notification and clearance decision to cover ancillary restraints 
as well as the transaction itself. 

1.2.3 Finally, WP looks forward to queries the MTI may have arising from WP's 
feedback. WP also awaits the opportunity to comment on any draft guidelines 
that the MTI may wish to develop in relation to the implementation of the Act. 

 

2. STATEMENT OF INTEREST 

WP is a law firm with an established commercial practice.  

The draft Bill potentially affects many of our clients' businesses in Singapore. In fact, 
since the publication of the draft Bill, several of our clients (comprising MNCs as well as 
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local businesses) have approached us with queries, comments and/or other feedback on 
the Bill.  

We have since had the opportunity of reviewing the provisions of the Bill and have done 
a brief study of comparative competition law regimes in other countries.  

We take this opportunity to give our comments on the Bill, which is based upon our own 
understanding of the provisions in the Bill, and feedback which we have received from 
our clients in relation to their concerns on the provision of the Bill.  

 

3. GENERAL COMMENTS 

3.1 Differences between UK / EC Competition regime and the proposed Singapore 
Competition regime 

3.1.1 WP notes that a substantial portion of the Bill is based on the UK Competition 
Act 1998. Sections 34 and 47 are very similar to the UK Chapter I and II 
prohibitions, whilst our section 54 prohibition is largely based on Part 3 of the 
UK Enterprise Act 2002. 

3.1.2 However, there is a fundamental difference between the UK and Singaporean 
legislation, which must be taken into account when drafting the Bill.  When the 
Competition Act 1998 was brought into force in the UK, it deliberately included 
section 60, which imports the jurisprudence of the EC courts in Luxembourg 
applying EC law.  There was therefore no need to define key competition law 
principles and definitions on the face of the UK's Competition Act 1998 itself, 
because section 60 enables the 36 years' worth of EC legal jurisprudence to be 
included in the UK Act. 

3.1.3 Singapore's Bill cannot include the extensive body of existing EC and UK 
competition law jurisprudence in the same way.  Without the incorporation of 
this jurisprudence, our Bill should therefore be as precisely drafted as possible, 
to prevent any uncertainties, in order that undertakings know how they should 
order their business activities.  Two examples are the definition of 
"undertaking" for the purposes of the section 34 prohibition, and the definition 
of "appreciable adverse effect".  These and other examples will be explored in 
more detail below.   

3.1.4 Whilst the CC may be able to issue guidelines, WP respectfully submits that 
guidelines cannot replace the statute, in particular since the guidelines are not 
binding on either the CC or the courts.  

3.2 Lack of a framework for Market Definition 

3.2.1 The importance of market definition cannot be understated.  
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3.2.2 In the UK, the Office of Fair Trading ("OFT") intends to introduce specific 
guidelines (currently at the public consultation stage) on this issue alone1. Many 
pertinent points relating to the significance of market definition are contained in 
the OFT's draft guidelines, and WP seeks only to highlight the more significant 
ones (in relation to the Singapore economy / draft Bill) for the MTI's 
consideration. The OFT’s guidelines on market definition (OFT 403) are 
attached at Annex A. 

3.2.3 Market definition is an integral part of establishing whether or not particular 
agreements or conduct fall within the scope of the section 34 prohibition and/or 
the section 47 prohibition. 

3.2.4 WP understands that the law intends to only focus on anti-competitive 
agreements or conduct which will have an "appreciable adverse effect on 
markets in Singapore". 

3.2.5 To meaningfully apply this appreciability test, a definition of the relevant 
market would be required. It is only after the definition is set out, that one can 
determine whether such an agreement and/or conduct will have the prohibited 
effect on competition within a particular market. 

3.2.6 Separate and distinct from providing a framework for competition analysis, an 
appropriately defined relevant market may also provide information that will 
allow an investigation to be closed at an early stage.  

3.2.7 For instance, under section 34, where an agreement involves undertakings 
whose combined share of the relevant market is low, the agreement is unlikely 
to raise competition concerns, unless it contains practices prohibited in section 
34(2). 

3.2.8 Likewise, for an analysis under section 47, undertakings with low market shares 
will usually not possess market power individually. Thus, it may be possible to 
complete investigations relating to such undertakings at a very early stage. 

3.2.9 Given the importance of defining the markets appropriately, WP considers that 
the Bill should set out the approach and principles that the CC will follow in 
defining the “relevant” market.  

3.2.10 This can be done by reference to international best practice and the latest 
economic thinking of peer group competition authorities, with a view to 
precluding the distortion of international trade through the application of 
competition principles which might be at odds with those applied in other major 
trading blocs around the world. However, it should be made clear that these 
international practices and principles need to be applied in the specific (and 
different) context of the Singapore economy and the individual circumstances of 
the particular market in Singapore, rather than just importing foreign concepts 
wholesale. 

 
1 OFT’s draft competition law guideline for consultation published on April 2004 in relation to market definition, 

OFT 403.  
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3.2.11 WP submits that the inclusion of such an approach and principles would give 
comfort to international businesses that the assessment of markets for 
competition law purposes across the world will be governed by a broadly 
consistent approach through adherence to established principles of international 
best practice. 

3.2.12 WP also submits that guidelines on market definition, along the lines of those 
issued by an established competition authority, for instance the UK's OFT, 
should be issued by the CC following appropriate consultation, in order to set 
out in detail the CC's intended methodology for assessing market definition. 

3.3 Retrospective effect of the Bill 

3.3.1 The prohibitions in the draft Bill appear to have a retrospective effect: 

Section 34(5)  - "Subsection (1) applies to agreements, decisions and 

concerted practices implemented before, on or after the appointed day" 

(Emphasis Added) 

Section 54(1) - "Mergers that have resulted, or may be expected to 

result, in a substantial lessening of competition within any market in 

Singapore for goods or services are prohibited." (Emphasis Added) 

3.3.2 The effect of the wording suggests that agreements and mergers entered into 
prior to the Act coming into force may be subject to these provisions. Such a 
retrospective effect may impose too great a burden on companies and create 
uncertainty which is not conducive for businesses. 

3.3.3 In addition, WP notes that the UK's Competition Act 1998, on which the draft 
Bill is largely based, did not have retrospective effect when it came into force in 
March 2000.  This accorded with the principle of legitimate expectation for 
businesses.  Similarly, both UK and EC merger law is prospective, rather than 
retrospective, its entire rationale being based on regulating future rather than 
past conduct. 

3.3.4 WP hopes that the MTI can clarify the scope of these 2 clauses, particularly 
whether they are in fact intended to have retrospective effect. 

3.3.5 If the 2 clauses above are not intended to be retrospective, WP suggests that the 
relevant clauses be amended to reflect this. If however the MTI intends for the 
Bill to have retrospective effect, WP submits that only future (which may 
include continuing) conduct that infringes any of the prohibitions in the Bill be 
caught, and not all of that undertaking's past conduct. 

3.4 Competition Commission's Powers 

3.4.1 WP notes that the CC has both investigatory and adjudicatory powers (see 
sections 62, 68). WP submits that this approach may place too heavy a reliance 
on the CC and its resources, especially given the wide-ranging effect of the Bill. 
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3.4.2 Further, there may also be concerns among businesses as to transparency, given 
that a single body is both prosecutor and judge. WP therefore suggests that these 
2 functions be clearly delineated within the CC, and that such demarcation be 
specifically set out in the Bill, to avoid any potential for conflicts of interests.  
The allocation of investigatory and enforcement powers to separate departments 
within the CC would enable the enforcement division to act as a "fresh pair of 
eyes" when reviewing the evidence gathered by the investigation division, 
which would be fairer for the undertakings concerned and more transparent. 

3.4.3 WP further hopes that comprehensive provisions on the scope of the CC's 
powers, and instances where they would act, be incorporated within the Bill 
and/or in guidelines following appropriate consultation.  In the UK, the OFT is 
consulting on draft guidelines on its powers of investigation (OFT 404, April 
2004) and on its enforcement powers (OFT 407, April 2004).  The draft 
guidelines provide extensive guidance on procedure and how the OFT intends 
to use its powers in practice.  OFT's guidelines on its powers of investigation 
(OFT 404) and on its enforcement powers (OFT 407) are attached at Annex B 
and Annex C respectively.  

3.4.4 WP submits that the CC should do the same in respect of its powers, to address 
outstanding questions raised by the Bill including: 

(a) whether or not the privilege against self-incrimination will apply in the 
context of the CC's investigations2;  

(b) whether the CC will have the right to seal premises that it has entered for 
the purposes of an investigation;  

(c) whether the parties will have the opportunity to make oral as well as 
written representations under section 68(1)(b)(ii);  

(d) internal targets for the time taken to complete investigations; and 

(e) staffing provisions; etc.    

3.4.5 In relation to section 71, regarding appeals on the CC's decisions, WP asks that 
the Bill clarifies whether an appeal to the Competition Appeal Board will be a 
full appeal on the merits, or whether it will merely be an assessment of the 
"reasonableness" of the decision, along the lines of judicial review.  WP hopes 
that the former approach will be adopted, as in the UK, in order to better 
safeguard the rights of the parties concerned. 

3.5 Role of the courts 

3.5.1 WP feels it is important to further clarify the role of the courts. 

 
2 The legislature can direct application of the rules of evidence contained in the Evidence Act (Cap 97) to apply to 

proceedings before tribunals. Apart from section 66 of the Bill incorporating litigation and legal professional 
privilege, there appears to be no express provisions to incorporate the formal rules of evidence set out in the 
Evidence Act.  
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3.5.2 Section 75 currently provides that the rights of private action only arise after the 
CC has reached a prior decision that the act or conduct in question is in breach 
of section 34 or 47 or 54. Section 75 is however silent on whether a breach of 
these sections can be raised as a defence when a party is sued (on grounds 
unrelated to the provisions in the Bill).  For instance, in the event Party A sues 
Party B, for a breach of an agreement between them, can Party B argue that the 
agreement is void because it contravenes section 34?  

3.5.3 WP would submit that Party B should not be allowed to raise such a defence, 
except where there has been a prior decision by the CC. To require the court to 
rule on such a defence would give rise to a situation where 2 separate bodies, 
i.e. the CC and the courts, are given the power to decide on matters relating to 
the Bill. This could potentially give rise to confusion arising from different 
treatments of the same issue by the 2 bodies. Further, as competition matters are 
a specialised field, WP submits that decisions relating to the same should be 
undertaken by a specialist body, i.e. the CC. The court's role can be limited to 
its appellate powers, as contemplated for rights of action under section 75 of the 
Bill.  

3.5.4 In other words, a defendant should not be allowed to raise a breach of sections 
34, 47 or 54 as a defence, unless it has a prior decision of the CC to that effect. 

3.5.5 Alternatively, in circumstances where a defendant raises a breach of sections 
34, 47 or 54 as a defence, a court can be given the express power to stay the 
proceedings, and refer the matter of whether there has been in fact a breach of 
the aforesaid sections to the CC (or a specialist competition court, should one be 
established in the future).  

 

4. THE SECTION 34 PROHIBITION 

4.1 Clarifications on "Undertakings" falling within the section 34 prohibition 

4.1.1 The term "undertaking" is defined in section 2 as follows: 

 "undertaking" means any person, being an individual, an association, a body 
corporate or an unincorporated body of persons, capable of carrying on 
commercial or economic activities relating to goods or services." 

4.1.2 The definition suggests that all separate legal entities are caught, regardless of 
whether such undertakings are related or otherwise.  

4.1.3 The only exception to this relates to the section 54 prohibition. Under section 
54(7), undertakings directly or indirectly under the control of the same 
undertaking are excluded from the section 54 prohibition.  

4.1.4 The express exemption of “related” undertakings under the section 54 
prohibition further supports an interpretation that the section 34 prohibition 
would apply to agreements between related entities. 
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4.1.5 WP submits that in respect of the section 34 prohibition, related undertakings 
should be excluded.   

4.1.6 Under the present draft, an agreement between a parent and its subsidiary or 
between two companies which are under the control of a third would be subject 
to the section 34 prohibition.  

4.1.7 This is notwithstanding the fact that the subsidiary has no real freedom to 
determine its course of action on the market, and enjoys no economic 
independence. WP believes that it is not the intention of the bill to prohibit such 
agreements, between related undertakings, and would thus ask that the 
definition of "undertakings" be revisited.  

4.1.8 In this regard, WP highlights to the MTI the approach of the UK and EC courts, 
when addressing this issue.  

4.1.9 WP understands that in the UK and EC, whilst they do not have a definition for 
"undertakings" (either under the Competition Act 1988 or the Treaty), EC case 
law has held that the undertakings which form a single economic unit are 
exempted from the Chapter I prohibition (in the UK) and the Article 81 
prohibition (in the EC Treaty) 3.  

4.1.10 We note that the UK does not define the term "undertaking" in its Competition 
Act 1998, because the case law from the EC courts is imported into the Act by 
virtue of section 60. 

4.1.11 In the UK, the OFT's Guidelines provide that: 

 "…an agreement between a parent and its subsidiary company, or between two 
companies which are under the control of a third, will not be agreements 
between undertakings if the subsidiary has no real freedom to determine its 
course of action on the market and, although having a separate legal entity, 
enjoys no economic independence." 

4.1.12 WP believes that with regards to this issue, the UK / EC experience should be 
followed, and we would submit that the position in the UK / EC, i.e. that the 
equivalent to the section 34 prohibition is inapplicable to undertakings that form 
a single economic unit, should likewise be adopted in Singapore.  

4.1.13 This exception should be specifically stated in the Bill, as the UK position is not 
binding on our local courts. 

4.1.14 Further, as far as WP is aware, the EC law doctrine of single economic unit has 
not been applied in Singapore before and no other legislation has interpreted 
“undertakings” is such form. To avoid uncertainty on this issue, Parliament’s 
intention should be made clear in the proposed Bill. 

 
3 Like section 34 of the Bill, Chapter 1 of the UK Competition Act 1988 and Article 81 prohibitions in the EC Treaty 

relate to anti-competitive agreements.  The relevant EC case in which "undertaking" was first defined as a single 
economic unit, and therefore not to include intra-group transactions, is Case 22/71 Beguelin Import v GL Import 
Export [1971] ECR 949; [1972] CMLR 81. 
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4.2 Guidance on what "Appreciable Adverse Effect" means 

4.2.1 Paragraph 6b of the Consultation Paper to the Draft Bill states that: 

 "Instead of attempting to catch all forms of anti-competitive agreements or 
conduct in all markets, focus will be placed on anti-competitive agreements or 
conduct that will have an appreciable adverse effect on markets in Singapore." 
(Emphasis Added) 

4.2.2 However, this requirement that the impact should be appreciable is not found in 
the draft Bill. WP submits that the legislation should provide for this 
requirement of appreciability.   

4.2.3 We understand that the UK's Competition Act 1998 does not provide for 
appreciability in its legislation.  Again, this is because the case law of the EC 
courts, where the appreciability test is established, is imported into the UK's 
Competition Act 1998 by virtue of section 60.    

4.2.4 As noted above, the position is different for Singapore, which cannot import the 
EC jurisprudence in the same way.  It is therefore important that the 
"appreciable adverse effect" is set out on the face of the Bill. 

4.2.5 The MTI has already made it clear that the intention is to focus only on 
agreements or conduct that will have an appreciable adverse effect. 

4.2.6 We would submit that the inclusion in the Bill of the "appreciable adverse 
effect" test would afford greater certainty and comfort to the business 
community at large.  In addition, it would avoid a flood of concerned 
undertakings making submissions for exemption (even though their 
agreements/conduct do not have an appreciable adverse effect) out of an 
abundance of caution, which would give rise to unnecessary work for the CC. 

4.3 Examples of anti-competitive behaviour in Section 34(2) 

4.3.1 Section 34(2) includes the following as the final two examples of agreements, 
decisions or practices which may fall within the section 34(1) prohibition: 

"(d) apply dissimilar conditions to equivalent transactions with other trading 

parties, thereby placing them at a competitive disadvantage; or 

(e) make the conclusion of contracts subject to acceptance by the other parties 

of supplementary obligations which, by their nature or according to commercial 

usage, have no connection with the subject of such contracts." 

4.3.2 WP considers that these two examples go beyond what is necessary for the 
effective enforcement of competition law.  Although they were originally 
included under Article 81 of the EC Treaty when it was first drawn up in 1957, 
and have remained there ever since, in practice they are rarely, if ever, the 
subject of enforcement under the UK / EC equivalents of the section 34 

 - 11 -  
 



prohibition.  Instead, such behaviour is usually considered under the equivalents 
of the section 47 prohibition.   

4.3.3 WP therefore believes that these subsections should be removed from the Bill in 
order to ensure that Singapore's Competition Act is in keeping with up-to-date 
international competition practices. 

4.4 Legal effect of breach of Section 34 prohibition 

4.4.1 WP queries the legal status of an agreement should there be an inadvertent 
breach of the section 34 prohibition, particularly if section 34 is deemed to have 
retrospective effect. 

4.4.2 Section 34(3) of the draft Bill provides that any agreement or decision, which is 
prohibited by subsection (1), is void. 

4.4.3 The first concern that arises over the term "void" is whether an agreement 
which was in force prior to the Act coming into force, but continuing to be in 
force thereafter, will be considered "void ab initio".  WP submits that the 
agreement should (at most) only be void from the date that the agreement 
infringes the section 34 prohibition, and that this date must be after the date that 
the Act comes into force.4  If not, the Act would have retrospective effect, 
which, as stated above, would create uncertainty for the parties and run counter 
to the principle of legitimate expectation. 

4.4.4 WP's second concern is that the effect of making an entire agreement void 
would have serious consequences for agreements of which only part is affected 
by the anti-competitive conduct. 

4.4.5 Under EC law, only the offending provision of the agreement is unlawful.  The 
agreement as a whole will only be void where that provision is not severable 
from the remaining terms of the agreement.  It is up to the proper law of the 
agreement to determine the effect on the agreement as a whole of the relevant 
provision(s) being void.5  This important principle is imported into the UK's 
Competition Act 1998 by virtue of section 60, and therefore also applies to UK 
competition law. 

4.4.6 We would therefore suggest that a specific provision be included to state that 
only portions of the agreement that contain the anti-competitive elements are 
void. In other words, WP hopes that the Bill will expressly provide that the Act 
will not affect the validity or enforceability of an agreement otherwise than in 
relation to portions that fall foul of the section 34 and 47 prohibitions.  

 
4 This is in accordance with the UK judgment of Passmore v Morland plc & ors ([1999] 3 All ER 1005, [1999] 1 

CMLR 1129, [1999] EuLR 501), where it was held that the nullity imposed by Article 81(2) of the EC Treaty has 
the same temporaneous or transient effect as the prohibition in Article 81(1) (the EC equivalent of the section 34 
Prohibition). 

5 Société Technique Miniere v Maschinenbau Ulm GmbH, Case 56/65 [1966] ECR at page 250. 
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4.4.7 This appears to be the position adopted by the Bill, as section 69 seems (albeit it 
appears to contradict the use of the term "void") to give the CC the power to 
sever offensive portions of an agreement found to be in breach the section 34 
prohibition. If this is in fact the case, WP would ask that the Bill clarifies this.  

4.4.8 Thirdly, having regard to commercial realities, we would additionally suggest a 
separate clause stating that should the result of the severance result in a 
substantial or material variation of the contract or fundamentally differs from 
the parties' original intention, the entire contract, in such an instance, would 
then be void.  

4.4.9 Fourthly, we are also aware that for a period of time, there was some 
uncertainty as to whether a contract that was void under the equivalent UK 
provision was also illegal6. The repercussions for such void contracts being 
illegal would be that money paid under such a contract would be irrecoverable.  
The EC courts have since held that claims for damages under Article 81 of the 
EC Treaty are not prevented by the principle of illegality,7 and again this 
jurisprudence is imported into the UK's Competition Act 1998 because of 
section 60.  WP would therefore suggest that the Bill itself specifically 
addresses this issue of whether contracts that which are void under the draft Bill 
are also illegal.  

4.4.10 Finally, WP would seek clarification as to whether the section 34 prohibition is 
an absolute prohibition i.e. any agreements or decisions once prohibited 
pursuant to section 34(1) shall thereafter be automatically void, or whether it is 
a prohibition which arises when, and continues for so long as (and only for so 
long as), it is needed in order to prevent, restrict or distort competition within 
Singapore, which is the stated objective of section 34(1).  

4.4.11 The UK / EC has adopted the latter position8. WP suggests the MTI consider 
whether it would like to adopt a similar position, since the mischief of the Bill is 
to address anti competitive behaviour, which would not be the case once an 
agreement (although originally prohibited and therefore void) ceases to be in 
breach of the section 34 prohibition.  

4.4.12 Should the UK / EC position be adopted, WP also seeks clarification as to 
whether the corollary principle of transient voidness, i.e. that an agreement may, 
in its lifetime, drift into and out of unlawfulness under the EC equivalent of the 
section 34 prohibition, would be applicable in Singapore. 

4.5 Legal Defence to section 34 instead of an exemption procedure 

4.5.1 WP understands that the UK has adopted a legal defence to their equivalent of 
the section 34 prohibition. In other words, an agreement that satisfies certain 
provisions (for instance those set out in section 41) would not be prohibited, and 

 
6 Crehan v. Courage Limited [1999] 3 All ER 1005 
7 Case C-453/99, Courage v Crehan [2001] ECR I-6297. 
8 Passmore v Morland plc & ors [1999] 3 All ER 1005 
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no prior decision to that effect is required. WP is of the view that providing for 
a legal defence, instead of an exemption procedure (as envisaged in section 41) 
would probably be advantageous, as it obviates the need to repeatedly approach 
the CC for guidance and/or exemptions before entering into agreements. 
Additionally, adopting the UK position in this regard would also be in line with 
the "guiding principles" of the Bill set out in the Consultation Paper of keeping 
regulatory costs to a minimum. 

4.6 Vertical Agreements 

4.6.1 We believe it is beneficial to the economy that the Bill seeks, as a first instance, 
to exclude all vertical agreements from the section 34 prohibition. This position 
reflects the reality that vertical agreements rarely raise substantial competition 
concerns, and that most vertical agreements are benign and need not be exposed 
to scrutiny.  

4.6.2 The only instances where vertical agreements may potentially give rise to 
competition concerns would be when one or more of the parties to the 
agreement possess market power on the relevant market or the agreement forms 
part of a network of similar agreements. 

4.6.3 Even in such situations, the MTI may wish to consider that the agreement 
should still be excluded from the section 34 prohibition, as the section 47 
prohibition would adequately mitigate the fear that an undertaking with market 
power could act anti-competitively under such situations. 

4.6.4 In the present draft Bill, section 8(1) of the Third Schedule allows the Minister 
to order that specified vertical agreements are not excluded from the section 34 
prohibition.  

4.6.5 Such a scope for wide exception gives rise to uncertainty.  

4.6.6 Undertakings are not able to know whether their current vertical agreements 
would subsequently be the subject matter of the exception, in which case, their 
current vertical agreements would be regarded as void.  

4.6.7 Given the above, we would request the MTI to consider (by making the 
necessary amendments to the Bill) that in relation to the section 34 prohibition, 
all vertical agreements are excluded.  

 

5. THE SECTION 47 PROHIBITION  

5.1 Clarifications on the definition of "dominance" 

5.1.1 WP also requests further guidance on the scope of the section 47.  

5.1.2 In relation to this section, we feel it is important to distinguish market 
leadership / market strength from dominance (which in any event is per se not 
objectionable, unless there has been an abuse of that dominant position).  
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5.1.3 Put simply, a market leader is (inter alia) one who knows what the consumer 
wants, one who consistently innovates its products, one whom other competitors 
seek to follow. Dominance and market leadership are thus different concepts, 
although the two are not mutually exclusive. Market leadership, being customer 
oriented, is pro-competition, and therefore poses no anti-competitive concerns.  

5.1.4 All businesses would have an interest in knowing how market dominance would 
be determined under the provisions of the Bill. Particularly, it would provide 
comfort to leading industry players if they could be assured that their position as 
market leaders would not be to their detriment, in the context of the new 
competition regime.  

5.1.5 WP submits that it is important for a definition of "dominance" to be included in 
the Bill itself.  This is especially important since, as noted above, Singapore 
cannot import the extensive body of EC jurisprudence into its Bill unlike section 
60 in the UK's Competition Act 1998.  A clear definition of dominance is 
needed in order to give legal certainty to businesses, and to ensure consistent 
application of the law (subject of course to its application in the appropriate 
local context) across the international trading community.  

5.1.6 WP therefore suggests that the draft Bill define dominance by reference to 
factors such as the economic strength enjoyed by an undertaking, which such 
undertaking enjoys to the extent that it is able to prevent effective competition 
being maintained on the relevant market by affording it the power to behave to 
an appreciable extent independently of its competitors and customers and 
ultimately of consumers.9 

5.1.7 Secondly, consideration should be given to not stipulating a market share 
threshold as the criterion for defining "dominance" under section 47 as this is 
only one factor to be taken into account in the assessment of whether an 
undertaking is dominant. Other factors ought also to be considered, such as the 
position of other undertakings operating in the same market, barriers to entry, 
and how the undertaking's market shares have changed over time.  

5.1.8 Although the guidelines could set a threshold, over which there would be a 
presumption of dominance (as is done in some other jurisdictions)10, WP 
submits that this trend is potentially restrictive and places too much importance 
on market share as an indicator of dominance, which may give a misleading 
impression of the market, especially in emerging and dynamic markets where 
the market share has not been held long and/or is likely to be subject to change 
over time as a result of competitive pressure.  

5.1.9 WP therefore submits that the guidelines for assessing dominance should 
specifically set out the range of other relevant factors to be taken into account 

 
9 As first stated by the European Court of Justice in United Brands v Commission, Case 27/76 [1987] ECR 207, 

[1978] 1 CMLR 239.  
10 For example, the EC courts have held that there is a presumption of dominance where an undertaking has a market 

share of 50% (AKZO v Chemie, Case C-62/86, [1991] ECR I-3359). 
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(such as barriers to entry, characteristics of the relevant market, profile of other 
competitors, retailer or buyer power etc).   

5.1.10 Thirdly, in EC and UK competition law, in order to distinguish abusive 
behaviour caught by the Article 82 / Chapter II prohibition from legitimate 
behaviour outside it, the European Commission and Community courts have 
established the fundamental principle of "objective justification" (imported into 
the UK Competition Act 1998 by section 60).  The principles of objective 
justification and proportionality are firmly part of the Article 82 / Chapter II 
analysis. 

5.1.11 WP therefore submits that similar principles should be included in the Bill. 
Introducing a new subsection can achieve this.  

5.1.12 The new sub-section can have reference to factors such as the principle of 
proportionality and whether or not the conduct of the undertaking or 
undertakings concerned can be objectively justified.  WP further submits that 
the defence of objective justification should include, but is not limited to, 
legitimate conduct on behalf of an undertaking or undertakings to protect its 
intellectual property rights and other property rights, as well as considerations 
of public health, safety and security. 

5.1.13 The possibility of raising an objective justification in relation to property rights 
is appropriate given that it is rare for measures taken by an undertaking to 
safeguard such rights to be sufficiently exploitative as to constitute an "abuse". 

5.1.14 Fourthly, we also seek clarification on the interpretation of section 47(3), which 
defines "dominant position" as dominant "within Singapore or elsewhere. As far 
as we are aware, the UK / EC competition law regimes do not have a similar 
concept of extra territoriality, and the Bill thus may be perceived to be out of 
step with international best practice. That said, WP appreciates that there may 
be policy reasons (e.g. the size of the Singapore market) why an extra territorial 
definition is adopted.  

5.1.15 Given the inclusion of the phase "or elsewhere" in section 47(3), and in light of 
the fact that such a definition is not common in other competition regimes, WP 
suggests that the MTI set out clear guidelines on how the phrase "or elsewhere" 
will be interpreted, in order that businesses are aware of the basis upon which 
dominance will be determined. 

5.2 List of Potential Abuses  

5.2.1 Section 47(2) sets out a non-exhaustive list of abuses.  The last two examples 
are as follows: 

"(c): applying dissimilar conditions to equivalent transactions with other trading 

parties, thereby placing them at a competitive disadvantage; or 
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(d) making the conclusion of contracts subject to acceptance by the other parties 

of supplementary obligations which, by their nature or according to commercial 

usage, have no connection with the subject of the contracts". 

5.2.2 The European Commission is currently reviewing the application of Article 82 
(abuse of a dominant position), particularly in relation to discriminatory pricing 
and loyalty rebates. Economic thinking has progressed in such a way that often 
price discrimination is deemed to be pro-competitive on today's economy, as the 
OFT's guidelines on assessment of conduct show.11 

5.2.3 Likewise, the example set out in subsection (d) above is also very rarely relied 
upon.  

5.2.4 In light of the suspect status of these historical categories of abuse, and the 
possible reforms to Article 82 / Chapter II that will be carried out once the EC's 
internal review of it is complete, WP submits that it would be unhelpful for the 
Singapore Competition Act to bind itself to the examples in section 47(2)(c) and 
(d). 

5.2.5 WP therefore suggests that, for the sake of future-proofing the legislation and 
keeping options so as to ensure consistency with international best practice, 
these subsections should be removed.  

5.3 Practical difficulties 

5.3.1 WP is also concerned about the regulatory costs and inconvenience which 
would arise over the present section 49. 

5.3.2 Section 49 allows a person who considers that his conduct may infringe the 
section 47 prohibition to request the CC to review such conduct, and to apply 
for guidance.  

5.3.3 First, it is unclear whether section 49(1) includes applications by third parties in 
respect of the allegedly abusive conduct of others, or is restricted solely to 
parties that are carrying out the conduct in question.  WP submits it may be 
beneficial to restrict such  applications to persons with a real (economic or 
legal) interest in the proceedings, to prevent a multitude of (frivolous) 
applications by third parties, and thereby unnecessarily clogging up the system.  

5.3.4 Secondly, insofar as section 49(1) applies to the undertaking or undertakings 
carrying out the conduct in question, WP submits that it may be unrealistic to 
expect an undertaking that may be considered "dominant" to request official 
clearance for a business plan, practice or agreement. Doing so would increase 

 
11 OFT draft guidance on assessment of conduct, April 2004, OFT 414.  See, for example, section 3.3: "Price 

discrimination occurs frequently and in a range of industries, including industries where competition is effective.  It 
is a generic term that covers many specific types of pricing behaviour that can be either good for consumers or anti-
competitive.  Therefore, it is not necessarily the case that price discrimination by a dominant undertaking is an 
abuse". 
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the costs of doing business, and also potentially causes losses to the 
undertaking, since there might be delays caused by the application for guidance.  

5.3.5 The practical effectiveness of such a provision would thus be open to question.  

5.3.6 The consequence may be that undertakings that are really abusing their 
dominant positions keep silent about their conduct, whereas others, who may 
choose to act more cautiously, continually inundate the CC with their requests 
for guidance.  Given the burden that such requests could impose on the CC, the 
MTI may wish to reconsider the notification provisions in sections 50 and 51.  

 

6. SECTION 54 PROHIBITION 

6.1 Ambit of the section 54 prohibition  

6.1.1 WP welcomes the creation of a voluntary merger regime, giving the parties the 
freedom to make their own judgment regarding notification.   

6.1.2 WP believes that it is essential for minimum jurisdictional thresholds to be 
included in the Bill, in order to give businesses (especially the international 
business community) legal certainty as to whether or not it is appropriate to 
notify the transaction.  At the moment, the provisions are very wide, appearing 
to capture all transactions of any scale. The absence of defined thresholds could 
give rise to notifications of even very small transactions that are unlikely to 
meet the substantive test (of substantial lessening of competition), leading to a 
unnecessarily heavy workload for the CC. 

6.1.3 WP would therefore suggest that the MTI considers including clear turnover 
thresholds as the appropriate jurisdictional criteria for Singapore. Turnover is 
the clearest and simplest means of creating a materiality threshold. Normally an 
undertaking's turnover in Singapore would be used; however, given the 
importance of exports to Singapore's economy, it may be appropriate for the 
turnover test to include export-based turnover. An alternative, and possibly 
more appropriate, threshold, given the presence of numerous MNCs in the open 
Singapore economy, could be one relating to incremental turnovers. In other 
words a merger that does not result in an increased turnover of a certain amount 
or percentage of current turnovers of the companies involved would 
automatically fall outside the scope of the section 54 prohibition. WP recognises 
that there are other tests, such as assets-based tests and market share- based 
tests. However the former is often complicated and less relevant to Singapore's 
economy whilst the latter gives rise to market definition issues, and therefore 
may deter parties from notifying.  

6.1.4 The Bill should also make it clear that enforcement directions under section 
69(2)(c) for infringement of the section 54 prohibition may only be made 
against an entity established within the jurisdiction. This principle is consistent 
with the situation in the EC, regarding the territorial jurisdiction of the 
European Commission, and in the UK, regarding the enforcement powers of the 
OFT and the (UK) Competition Commission. This position is also consistent 
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with section 69(4) which provides that, in relation to the fixing of financial 
penalty, only the turnover of the business of the undertaking in Singapore is 
considered.  

6.1.5 It is particularly important to make this clear because, in the case of foreign to 
foreign mergers in Singapore, if orders were to be made against the foreign 
companies, it would be impossible in practice for the CC to enforce them in 
Singapore as there would be no means of implementing the enforcement, unless 
the companies had subsidiaries in Singapore. 

6.1.6 WP also submits that it would be helpful for the Bill to state that any 
notification and clearance decision shall be deemed to cover ancillary restraints 
within the transaction documents, in order to give the parties legal certainty as 
to the status of such provisions.   

6.1.7 Ancillary restraints are restrictive clauses whose presence is commercially 
essential to a particular transaction, and may include for example non-compete 
clauses or clauses protecting intellectual property rights.  WP suggests that 
ancillary restraints should be defined in the Bill as being restraints that are 
"directly related and necessary" to the transaction, in accordance with EC law.  
This would reduce the burden on the CC who would not have to rule separately 
on the transaction documents. 

 

7. CONCLUSION 

The provisions of the draft Bill and the approach embodied in the consultation paper is 
positive towards the creation of a practical competition regime within Singapore, which 
will ultimately benefit the Singapore economy. WP believes that the Bill will no doubt 
achieve its intended purpose of creating "greater productivity gains and more efficient 
resource allocation".   

WP is pleased to support the MTI's efforts to "enhance the efficient functioning of 
markets in Singapore and strengthen (her) microeconomic competitiveness", and look 
forward to participating in further refinements of the Bill as appropriate. 


















































































































































































































