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I.

INTRODUCTION
1.
On 5 February 2009, the Competition Commission of Singapore (―CCS‖)
received an application for decision (the ―Application‖) from the Singapore
Medical Association (―SMA‖), filed under section 44 of the Competition Act
(Cap. 50B) (the ―Act‖). The Application sought a decision from CCS as to
whether the SMA‘s Guideline on Fees (―GOF‖), the fourth edition of which was
issued in 2006, infringed Section 34 of the Act. Section 34 prohibits agreements
between undertakings, decisions by associations of undertakings and concerted
practices, which have as their object or effect the prevention, restriction or
distortion of competition within Singapore, unless they are exempted or excluded
(―the section 34 prohibition‖).
2.
On 16 June 2010, CCS issued a Statement of Decision (Provisional) to
SMA. In accordance with Regulation 11(1) of the Competition (Notification)
Regulations 2007, SMA was given up to 30 July 2010 to make written
representations to CCS. As no representation was received from SMA by the
stipulated deadline, this Provisional Statement of Decision has now become a
final Statement of Decision. As SMA has withdrawn the GOF since 1 April
2007, no further action or direction by CCS is required in respect of this
Statement of Decision.
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3.
SMA had also applied to the Minister for Trade and Industry on 28 October
2008 to exclude the GOF from the application of the section 34 prohibition of the
Act on grounds of ―exceptional and compelling reasons of public policy‖. On 3
June 2010, the Minister for Trade and Industry, after careful consultation with the
Ministry of Health, declined to exclude the GOF from the Act.

II.

BACKGROUND

(a)

SMA
4.
SMA is an association of medical practitioners in Singapore, formed in
1959. It has several categories of memberships, including some categories
extending to non-medical practitioners. Figures furnished by SMA1 show that as
at 31 January 2009, 4,602 2 of the 7,969 registered medical practitioners in
Singapore were members of SMA. SMA thus claimed that it represents the
majority of medical practitioners in Singapore3.
5.

According to SMA, its objectives are to4:
i)
promote the medical and allied sciences in Singapore;
ii)
maintain the honour and interests of the medical profession;
iii)
foster and preserve the unity and aim of purpose of the medical
profession as a whole;
iv)
voice its opinion and acquaint the Government and other relevant bodies
with the policies and attitudes of the profession;
v)
support a higher standard of medical ethics and conduct;
vi)
enlighten and direct public opinion on problems of health in Singapore;
and
vii) publish papers, journals and other materials in furtherance of these
objectives.

6.
SMA is managed by the SMA Council, which is elected by and answerable
to SMA‘s general membership at its Annual General Meetings 5 . The SMA
Council appoints various committees to deal with a range of matters. One of these
committees was the GOF Committee, which was tasked with developing and
revising the GOF.
(b)

The GOF
7.

The GOF recommended ranges of professional fees for an array of services

1

SMA‘s letter to CCS dated 28 May 2009, at ¶1.1. According to SMA, the figures were obtained from the
Singapore Medical Council.
2
Of this figure, 2,132 were from private practice, 2,432 were from the public sector while 38 were from the
National University of Singapore.
3
Form 1 filed by SMA on 5 February 2009, at ¶1.1.2.
4
Form 1 filed by SMA on 5 February 2009, at ¶1.1.3.
5
SMA‘s letter to CCS dated 28 May 2009, at ¶8.1.
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(e.g., consultation services, professional services, operations and anaesthesia
services) provided by doctors in private practice in Singapore. According to SMA,
a range of fees was recommended for most procedures or operations, rather than a
fixed rate, as the actual fees to be charged to patients would depend on variable
factors such as the level of expertise, complexity, or time required6.
8.
The first edition of the GOF was published in 1987. According to SMA,
the GOF was promulgated at that time following complaints from the public about
over-charging by medical practitioners, following which the Ministry of Health
(―MOH‖) agreed that there was a need for a schedule of recommended fees for
private medical practitioners. According to SMA, the GOF was meant to provide
patients with greater transparency on healthcare costs, thereby allowing patients to
make an informed choice on private medical practitioners7.
9.
Subsequent editions of the GOF were published in 1992, 2000 and March
8
2006 . According to SMA, there was no explicit criterion for deciding to
undertake each review of the GOF. When the SMA Council felt that business
costs had increased to the point where the prevailing GOF faced the risk of being
less relevant, the SMA Council would instruct the GOF Committee to undertake a
review9. On average, the GOF was revised once every five years as SMA felt that
five years was a reasonable time to re-look the GOF given that healthcare inflation
has always been higher than general inflation10.
10.
With each revision, various changes were made to reflect new procedures
in light of advancements in medical science, remove obsolete procedures,
reclassify procedures to take account of technological advancements and re-price
the fee ranges of surgical groups to take account of rising business costs11.
11.
The fourth edition of the GOF, published in March 2006, was the latest
edition of the GOF. On 1 April 2007 12 , SMA withdrew the GOF in view of
concerns that it might potentially infringe the section 34 prohibition13.
12.
The fourth edition of the GOF was extensive, covering more than a
thousand procedures, with only the most esoteric operations being left out14. It
categorized the recommended professional fees under three major parts:
i)

Part One: General Consultation Fees
This sets out the recommended consultation fees for the general
practitioner (―GP‖) and specialists, as well as for ICU consultations.

6

SMA‘s letter to CCS dated 28 May 2009, at ¶10.1.
Form 1 filed by SMA on 5 February 2009, at ¶3.1.2.
8
Form 1 filed by SMA on 5 February 2009, at ¶3.1.4.
9
SMA‘s letter to CCS dated 28 May 2009, at ¶13.1.
10
SMA‘s letter to CCS dated 24 July 2009, at ¶ 3.2.
11
SMA‘s letter to CCS dated 28 May 2009, at ¶15.1.
12
Source: http://www.sma.org.sg/position/Withdrawal_SMA_Guideline_on_Fees.pdf [Accessed on 30 April
2010]
13
Form 1 filed by SMA on 5 February 2009, at ¶3.1.4.
14
SMA‘s letter to CCS dated 28 May 2009, at ¶9.1.
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ii)

Part Two: Professional Fees
This sets out the recommended professional fees for office surgery and
medical procedures, immunisation, medical examinations and reports,
court attendance and preparation, as well as the recommended
professional fees for certain services from each of the following
specialist fields, namely obstetrics, paediatrics, cardiology, radiology,
pathology and cytopathology.

iii)

Part Three: Fees for Operations and Anaesthesia
This sets out the recommended fees for a wide range of surgical
operations, for both the surgeon and the anaesthetist. Part Three was
divided into 15 different sections with each section representing a
different part of the anatomy. Each section was in turn divided into
different groups (e.g., Group A to Group I) of operations, in order of
increasing degree of complexity.

13.
(c)

A copy of the fourth edition of the GOF is attached at Annex 1.

Role of the GOF Committee and processes for setting the GOF’s
recommended fees
14.
The GOF Committee was appointed by and answerable to the SMA
Council. According to SMA, the role of the GOF Committee was to conduct
studies, arrange for seminars, circulate questionnaires, deliberate findings, hold
consultations with members of SMA, review other guidelines similar to the GOF
and make recommendations in respect of the GOF15.
15.
SMA explained that the recommended ranges within the GOF were arrived
at by ―a survey of current rates/pricing‖16 charged by medical practitioners in the
market, to identify reasonable price ranges that would protect the interests of
patients, while ensuring that doctors were reasonably remunerated for their skills
set, competence, experience, specialties and quality of services17. In developing
and revising the GOF, the GOF Committee appointed subcommittees based on
medical specialties. Each subcommittee would review the list of operations
available, which were further assigned into groups according to complexity. A
suggested price range was then attached to each group18.
16.
Review of the recommended fees in the GOF was an iterative process.
SMA would send circulars to the general SMA membership and to all specialty
bodies 19 to seek feedback on charges, procedures or operations. In addition,

15

SMA‘s letter to CCS dated 28 May 2009, at ¶8.1-8.2.
Form 1 filed by SMA on 5 February 2009, at ¶¶3.3.1 and 5.1.32.
17
Form 1 filed by SMA on 5 February 2009, at ¶5.1.15 and 5.1.29.
18
SMA‘s letter to CCS dated 28 May 2009, at ¶9.1.
19
According to SMA, the specialist societies and specialist interest groups in the various hospitals would
typically limit their leaders to a certain term period, so that it was unlikely that the same medical practitioners
would represent their interest groups for reviews for multiple editions of the GOF (there being a time lag of
16
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specialist groups in different private hospitals were invited to submit their
feedback. The GOF Committee would then review the feedback provided before
arriving at the first draft of recommended fees for different procedures or
operations in the form of fee ranges. Revised drafts of the recommended fees were
then re-circulated to the general SMA membership and specialty bodies for further
review and comments, before submission to the SMA Council for endorsement20.
17.
In response to CCS‘ query as to whether SMA sought views from any
organisation or body representing the interest of consumers or patients to ensure
that the fees recommended in the GOF was reasonable, SMA replied that the list
of contributors to the latest edition of the GOF was listed at the back of the 4th
edition of the GOF. The contributors were individual doctors, SMA Council
Members of the 41st to 46th Councils, specialist interest groups in East Shore
Hospital, Gleneagles Hospital, Mount Elizabeth Hospital and Raffles Hospital,
medical societies, and the Law Society of Singapore21. It is apparent from the list
of contributors that no organisation or body specifically representing the interest
of consumers or patients contributed to the formulation of the GOF. In addition,
CCS also notes that both MOH and the Singapore Medical Council (―SMC‖) had
also indicated that they were not involved in these discussions22.
18.
While feedback on the GOF was only sought from both the SMA members
and specialist societies, SMA submitted that there were several mechanisms in
place that made it unlikely for medical fees to be raised unreasonably. These
mechanisms included23:
i)

The GOF Committee gave speciality bodies more say than individuals.
The GOF Committee felt that specialty bodies were less likely to
unreasonably raise fees.

ii)

Procedures were classified into various groups based on increasing
complexities and the only way to significantly increase fees would be to
move the procedure from one group to a higher group, e.g., from Group
B to Group C. This was rarely allowed unless there was good
justification for the procedures to be moved across groups.

iii)

The GOF Committee might not be familiar with the details of certain
procedures. But as members of the GOF Committee include doctors in
various specialities, these members would at least have some idea of
what each of these procedures involved.

iv)

The GOF Committee would ask for more details about procedures they
were unfamiliar with.

some five to seven years between the reviews of each edition): see SMA‘s letter to CCS dated 28 May 2009, at
¶14.1.
20
SMA‘s letter to CCS dated 28 May 2009, at ¶10.1.
21
SMA‘s letter to CCS dated 24 July 2009, at ¶ 2.3.
22
MOH‘s letter to CCS dated 6 April 2009: MOH‘s response to Q9.
23
SMA‘s letter to CCS dated 24 July 2009, at ¶ 2.1.
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v)

There was often more than one speciality body involved in relation to
each procedure. For example, for a cardiac procedure, the GOF
Committee could ask the respective cardiology specialty groups in
Mount Elizabeth Hospital or Gleneagles Hospital, etc. The GOF
Committee could also seek the opinion of the cardiothoracic speciality
group in these hospitals. In addition, there was also the national
speciality body, which was independent of the speciality bodies in the
hospitals.

vi)

The first edition of the GOF also included the following text in the
introduction page:
―… [the GOF was] the result of extensive study done jointly by SMA
and [Association of Private Medical Practitioners of Singapore
(APMPS)] over the past five years. Seminars were held, questionnaires
were sent to members, subcommittees were formed and many
discussions and consultations were held. Similar guidelines include
Scheme of Charges for Government Medical Services, and the Medisave
Table for Surgical Procedures and those in other countries were obtained
and studied and, where appropriate incorporated.‖

III. OVERVIEW OF SINGAPORE’S HEALTHCARE SECTOR
19.
It is widely accepted that there is market failure in the healthcare sector
which does not allow free market forces to produce efficient outcomes24. On one
hand, healthcare is seen by many as a basic necessity. On the other hand, there is
information asymmetry, where patients do not know enough to fully comprehend
their own health conditions and needs, and hence are unable to make an informed
choice. Instead, they have to rely on doctors to advise them on their treatment
options. This results in a ―principal-agent‖ situation which potentially leads to
―over-charging‖, ―over-treatment‖ and/or ―over-prescription‖ by doctors to reduce
risk of any complaints of negligence or to increase their earnings (―supplierinduced demand‖) 25 . Coupled with the importance of healthcare to a person‘s
survival or long term well-being, healthcare is thus a complex and often emotive
issue for the patients and their families.
20.
Against this backdrop, Singapore‘s healthcare system has managed to
achieve high-quality but affordable medical services through a combination of
24

The phenomenon of market failures in the healthcare sector was recognised in 1963 by Nobel Laureate
Kenneth Arrow in the article ―Uncertainty and the Welfare Economics of Medical Care‖. Since then, health
economists generally considered that the healthcare market is likely to suffer from varying degrees of market
failure in the absence of government intervention. For more details on the case of Singapore, please refer to the
book Economics in Public Policy: the Singapore Story, Chapter 6 – Healthcare published by Marshall
Cavendish International (Singapore) Private Limited, 2009, section entitled ―Healthcare: Not Just Another
Market‖ from pages 124 – 126.
25
The concept of the principal-agent problem which leads to supplier induced demand is covered extensively in
the health economics literature. Specifically, please refer to the book The Economics of Health and Health Care,
Fifth Edition, Chapter 15 – The Physician’s Practice published by Pearson Education International, 2007.
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policy measures aimed at addressing or mitigating these market failures26. MOH
adopts the philosophy that good and affordable basic medical services should be
provided for all Singaporeans and this is mainly achieved through government
subsidies to the public healthcare facilities, including restructured hospitals,
specialty centres and polyclinics27. At the same time, it also takes the view that
there should be individual responsibility towards healthy living and consumption
of scarce medical resources. Singapore‘s healthcare financing framework, which
consists of Medisave, Medishield, ElderShield and Medifund, reflects this
fundamental philosophy in that patients are expected to exercise their individual
choice by co-paying for part of their medical expenses and to pay more if they
demand a higher level of service28.
21.
In the White Paper for Affordable Healthcare29 (the ―White Paper‖), MOH
recognised that with growing affluence and rising expectations, some
Singaporeans would want a higher level of medical care than the government can
provide in its basic package. While recognising that Singapore should rely on
competition and market forces to ―impel hospitals and clinics‖ to operate
efficiently, improve services and offer patients value-for-money services, MOH
also believed that the there would be market failure in the healthcare sector if the
industry is left unregulated. Specifically, the White Paper stated that the
government will intervene to prevent over-supply, moderate demand for medical
services, and create incentives to keep healthcare costs under control.
Primary Care30 in Singapore
22.
Primary Care involves the provision of primary medical treatment,
preventive healthcare and health education. In Singapore, Primary Care is
provided through an island-wide network of outpatient polyclinics and private
medical practitioners‘ clinics. Today, the private sector accounts for 80% of
Primary Care, with the remaining 20% provided by polyclinics31.
23.
In the White Paper, MOH had acknowledged that there is sufficient
competition from the private sector in the area of Primary Care, while the public
sector should maintain its current market share to cater to the lower income group
and the training of Primary Care physicians32.

26

For more details, please refer to the book Economics in Public Policy: the Singapore Story, Chapter 6 –
Healthcare published by Marshall Cavendish International (Singapore) Private Limited, 2009, section entitled
―Healthcare: Not Just Another Market‖ from pages 133 – 135. It was also mentioned that “Despite relatively
low inputs, health outcomes in Singapore are comparable if not superior to many developed countries….
Furthermore, the World Health Organisation in 2000 had ranked Singapore as having the world’s sixth best
overall health system performance while the equivalent rankings for the UK and the US were only 18 th and 37th
respectively.”
27
Source: http://www.moh.gov.sg/mohcorp/hcsystem.aspx?id=102 [Accessed on 30 April 2010]
28
Source: http://www.moh.gov.sg/mohcorp/programmes.aspx?id=202 [Accessed on 30 April 2010]
29
White Paper on Affordable healthcare at Chapter 2: Healthcare Philosophy, pages 18-19.
30
Source: http://www.moh.gov.sg/mohcorp/hcservices.aspx?id=392 [Accessed on 30 April 2010]
31
Ibid.
32
White Paper on Affordable healthcare at Chapter 4: Supply of Doctors and Hospitals, page 32.
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Hospital Care33 in Singapore
24.
MOH currently classifies Hospital Care as including multi-disciplinary
acute inpatient and specialist outpatient services and 24-hour emergency services
provided by the general hospitals. In addition, Hospital Care also includes the six
national specialty centres for cancer, heart, eye, skin, neuroscience and dental
care.
25.
The public sector is the predominant provider of Hospital Care34 for the
local population. The public sector provides 80% of hospital services through
restructured hospitals and specialty centres which are wholly-owned by the
government35. The 16 hospitals in the private sector provide the remaining 20%
Hospital Care services36. In terms of specialist outpatient services, roughly 60% of
specialists work in the public sector whilst the remaining 40% work in the private
sector37. MOH has stated that “[t]he Government’s role as the dominant health
care provider allows the Government to influence the supply of hospital beds, the
introduction of high-tech/high-cost medicine, and the rate of cost increases in the
public sector which sets the bench mark in terms of pricing for the private
sector”38.
26.
This structure therefore allows the public sector to provide affordable
Hospital Care to the general population, while relying on the private sector to
compete for patients who prefer to seek medical services beyond those provided
in the restructured hospitals39.
Other forms of Healthcare in Singapore
27.
According to MOH, other than Primary Care and Hospital Care, other
aspects of the healthcare system in Singapore include intermediate and long term
care and dental services. These other aspects have not been considered in this
Statement, as the procedures found in the GOF pertained largely to the provision
of Primary and Hospital Care.
Improving price transparency in Singapore

33

A distinction was made between tertiary, secondary and community hospitals in MOH‘s White Paper on
Affordable Healthcare, Ministry of Health, 1993 from pages 29-31, in descending order of sophistication in the
range of services provided. Currently, MOH classifies both tertiary and secondary healthcare together with
specialty centres, under ―Hospital Care‖. Source: http://www.moh.gov.sg/mohcorp/hcservices.aspx?id=394
[Accessed on 30 April 2010]
34
In terms of hospital beds, about 72% of the beds are in the 13 public hospitals and speciality centres with bed
complements between 185 to 2,064 beds. On the other hand, the 16 private hospitals tend to be smaller, with
capacity ranging from 20 to 505 beds.
35
Ibid at footnote 33 and footnote 28.
36
In contrast to the restructured hospitals, some of these private hospitals may not offer the full suite of services
such as outpatient specialists‘ services or emergency care etc.
37
Source: Page 12 of the Singapore Medical Council‘s Annual Report 2008.
38
Ibid at footnote 33.
39
One can argue that quality of healthcare services in the public sector may not be inferior to the private sector,
especially given its higher caseload and complexity of cases.
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28.
To improve pricing transparency, MOH has also undertaken various
measures in disseminating price information of medical services, such as:
i)

ii)

iii)

IV.

requiring all private medical clinics to display their common charges as
indicated by the Guidelines under the Private Hospitals and Medical
Clinics Act (1980) & Regulations (1991), thereby increasing pricing
transparency for consultations;
publishing individual hospital bill sizes on the MOH website 40 and
requiring hospitals to provide financial counselling to patients, thereby
increasing pricing transparency before admissions to hospitals; and
requiring medical bills given to patients to be itemised as indicated by
the Guidelines under the Private Hospitals and Medical Clinics Act
(1980) & Regulations (1991).

CCS’ ASSESSMENT
29.
CCS takes the view that the GOF infringed the section 34 prohibition. This
section details CCS‘ assessment on each requisite element of the section 34
prohibition. The next section details why SMA has failed to establish that the net
economic benefit (―NEB‖) exclusion applies.
30.
CCS‘ assessment is largely based on information furnished by SMA, as
well as information gathered from a market study commissioned by CCS and
undertaken by a consortium of consultants (―the Consultant‖) led by Drew &
Napier LLC (―the Market Study‖). The Market Study takes into account the
inputs, captured through notes of interview (―NOI‖), of various stakeholders in
Singapore, including MOH, SMC, the hospitals (both restructured and private),
various private specialist and GP clinics, various insurance companies and the
Consumer Association of Singapore (―CASE‖).

(a)

The Section 33(4) Exclusion
31.
Section 33(4) of the Act provides, inter alia, that the prohibitions embodied
in the Act shall not apply to any activity carried on by, any person acting on
behalf of the Government or that statutory body in relation to that activity,
agreement or conduct. It is CCS‘ view that, in order for a person to be regarded as
acting ―on behalf of‖ the Government or a statutory body, there must be a
relationship of agency, or a relationship akin thereto between that person and the
Government or statutory body. As noted in paragraph 17 above, neither MOH nor
SMC was involved in the discussion pertaining to the formulation and review of
GOF fee ranges.
32.

40

CCS also notes that it is not SMA‘s position that it was acting on behalf of

MOH also publishes bill sizes for Ward B1, B2 and C class
http://www.moh.gov.sg/mohcorp/billsize.aspx?id=302. [Accessed on 30 April 2010]

as

well.

Source:
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MOH in formulating, issuing and reviewing the GOF fee ranges.
(b)

The Section 34 Prohibition
33.
(1)

(2)

Section 34 of the Act reads:
[…] agreements between undertakings, decisions by associations of undertakings or
concerted practices which have as their object or effect the prevention, restriction or
distortion of competition within Singapore are prohibited unless they are exempt in
accordance with the provisions of this Part.
For the purposes of subsection (1), agreements, decisions or concerted practices may,
in particular, have the object or effect of preventing, restricting or distorting
competition within Singapore if they –
(a)
directly or indirectly fix purchase or selling prices or any other trading
conditions; […]

34.
The section 34 prohibition is modeled after the Chapter I prohibition of the
United Kingdom (―UK‖) Competition Act 1998 and Article 101 (previously
Article 81) of the Treaty on European Union (the ―EC Treaty‖). Cases from the
UK and the European Union (‗EU‖) may thus be persuasive or useful in assisting
CCS in arriving at its conclusions, although the value of any foreign competition
case law depends very much on the overall facts and context of the case before
CCS, as well as the extent to which the facts of these foreign cases are applicable
to the local context.
35.
CCS has also reviewed the approaches taken by competition authorities in
other jurisdictions on similar issues and these cases are summarized in Annex 2.
(c)

Theory of harm
36.
The GOF can be viewed as an explicit form of price recommendation by a
professional association (SMA) which constituted a decision by an association of
undertakings pursuant to section 34 of the Act.
37.
The GOF might have the object or effect of preventing, restricting or
distorting competition in Singapore because price recommendations, even if nonbinding, generally harm the competitive process by restricting independent pricing
decisions and signaling to market players what their competitors are likely to
charge. When market players are able to predict the prices of their competitors
with a reasonable degree of certainty, a focal point is created for fees in the
market to converge, regardless of the competitors‘ individual costs.

(d)

Market Definition
38.
In CCS‘ deliberation on the Application, market definition serves two main
purposes – first, to provide a reference for assessing whether the GOF restricted
competition appreciably; second, to provide a reference for assessing whether the
NEB exclusion applied to the GOF.
10

SMA’s submission
39.
SMA, in its submission, indicated that the relevant market for the purpose
of the Application is the market for medical services and procedures provided by
medical practitioners in Singapore41.
Product Market
40.
CCS first notes that the GOF is the subject of the Application which
covered a wide range of medical services and procedures, and was targeted at the
private-sector medical practitioners in Singapore. Accordingly, CCS identifies the
provision of medical services and procedures by medical practitioners in the
private sector as the focal product42.
41.
CCS then considers whether the focal product needs to be sub-divided into
narrower markets. In this regard, CCS notes that MOH broadly classifies the
medical services and procedures covered by the GOF into Primary and Hospital
Care (see paragraphs 22-26).
42.
The nature of Primary and Hospital Care services are significantly
different. Patients who seek Hospital Care are likely to require specialist and/or
inpatient care; while Primary Care is provided on an outpatient basis by general
practitioners. As such, CCS considers Primary and Hospital Care to be in separate
markets.
43.
CCS then considers whether medical services and procedures provided by
the public sector should be included in the relevant market for Primary and
Hospital Care respectively.
Primary Care
44.
There could be reasons to consider private-sector Primary Care services
(i.e. GPs) to be in a separate market from the public sector (i.e. SingHealth and
National Healthcare Groups Polyclinics), due to the perceptions and preferences
of individual patients. Common considerations include proximity, waiting time,
perceived quality of services and long-term relationship (especially for family
practice). Given the subsequent analysis in the section on Appreciability, CCS
notes that the inclusion of the public sector in the relevant market with respect to
Primary Care does not affect CCS‘ conclusion on whether the GOF was
appreciably anti-competitive and whether it benefited from the NEB exclusion
with respect to Primary Care. As such, CCS proceeds on the conservative basis to
include the public sector.

Hospital Care
41
42

Form 1 filed by SMA on 5 February 2009, at ¶4.2.1.
CCS Guidelines on Market Definition, at ¶2.1.
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45.
In terms of Hospital Care (i.e. in-patient and specialist out-patient
services), a chain of substitution43 may exist, with private-sector services being
the focal product, unsubsidised public-sector services 44 being the next-best
substitute, and subsidised public-sector services 45 being an indirect substitute.
However, CCS is of the view that only unsubsidised public-sector services should
be included in the relevant market with respect to Hospital Care, for three reasons.
46.
First, the service level is different. Subsidised patients are not entitled to
choose their preferred doctors. The Class B2 and C wards also have more beds per
ward. For out-patients, the need to obtain referral from polyclinics to qualify for
subsidised rates constitutes an additional hurdle, given the extra lead-time
incurred46.
47.
Second, from the demand-side point of view, those patients who have
chosen the private sector are likely to be less price-conscious, because they have
opted to pay a substantial premium over unsubsidised public-sector services.
While their preferences for the private sector may be partly subjective, it is likely
that many of them would view unsubsidised medical services in the public sector
as a more comparable substitute to private sector medical services than subsidised
medical services, should these patients consider the alternatives available to them
given an increase in private-sector prices of around 10%.
48.
Third, from the supply-side point of view, the public sector is facing
capacity constraints in terms of medical services to unsubsidised patients. We
understand from an interview with a public health cluster that, only 20% of its
capacity caters to unsubsidised patients47. Given that the public-sector healthcare
groups are established under the policy mandate to provide affordable and
accessible healthcare services to the mass population in Singapore, they are
unlikely to be able to switch their production capacities significantly from
subsidised to unsubsidised services.
49.
For the above reasons, CCS has excluded subsidised public-sector Hospital
Care services from the relevant market. However, unsubsidised services has been
43

CCS Guidelines on Market Definition, at ¶3.13-¶3.15. In particular, the existence of a chain does not mean
that the whole chain should be included in the relevant market, because even if Product A is a good substitute to
Product B, and Product B is a good substitute to Product C, Product A could still be a poor substitute to Product
C.
44
E.g. Class A wards, as well as certain classes of patients at specialist outpatient clinics of the restructured
hospitals.
Source:
http://www.pqms.moh.gov.sg/apps/fcd_faqmain.aspx?qst=2fN7e274RAp%2bbUzLdEL%2fmJu3ZDKARR3p5
Nl92FNtJifw8iBZoOww9Gf8%2fdLi7cbTadpIw2tF7Fdn5I9r5Y9UM9XPY37bcAtM7ZvDLVsTJgDSks74Ew7
gnY0O7OPO5%2fzDG7VL1ugrF%2fa3wpwYm%2fLw8EgQTEN2HpITreQmMf2L2f0BUIH5nRwNLV5fvxT
y5jHxoEd75Hgf8LI%3d#
and
https://www.moh.gov.sg/mohcorp/uploadedFiles/News/Press_Releases/2010/Press%20Release_subsidy%20dist
inction_annex.pdf [Accessed on 30 April 2010]
45
E.g. Class B2 and C wards, as well as certain classes of patients at specialist outpatient clinics of the
restructured hospitals. Source: Ibid
46
For more details, please refer to the book Picking the Right Hospital, Right Doctor in Singapore published by
Rank Books, 2006, section entitled ―Understanding Medical Cost in Singapore: An Overview‖ from pages 2 - 7.
47
See NOI with Public Health Cluster II (dated 11 June 2009) at ¶9.
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conservatively included into the relevant market together with private-sector
services, as CCS recognises that many people would regard the former as credible
alternatives to the latter. Importantly, this inclusion does not affect CCS‘
conclusion on whether the GOF was appreciably anti-competitive and whether it
benefited from the NEB exclusion with respect to Hospital Care.
Geographic market
50.
CCS agrees with SMA‘s submission that the relevant geographic market is
Singapore.
Conclusion on market definition
51.
Having considered the above, CCS concludes that there are two relevant
markets (the ―Relevant Markets‖) for the purpose of assessing whether the GOF
infringed the section 34 prohibition in the Act, and whether it benefited from the
NEB exclusion:

(e)

i)

The provision of Primary Care services by medical practitioners in
Singapore (the ―Primary Care Market‖);

ii)

The provision of unsubsidised Hospital Care services by medical
practitioners in Singapore (the ―Hospital Care Market‖); and

Decision by an Association of Undertakings
52.

The term ―undertaking‖ is defined by the Act to mean

any person, being an individual, a body corporate, an unincorporated body of persons or any
other entity, capable of carrying on commercial or economic activities relating to goods or
services.

53.
It is clear that professionals engaged in private practice, including selfemployed medical practitioners, can constitute undertakings 48 . A professional
association such as SMA thus constitutes an ―association of undertakings‖. The
fact that some members of SMA are employees of the restructured hospitals or of
incorporated healthcare groups, rather than self-employed doctors in private
practice, does not detract from this fact, as SMA acted as an association of
undertakings when it acted on behalf of medical practitioners in the private sector,
with respect to the formulation, issuance and revision of the GOF49.
54.
It is also clear that the GOF, being a recommendation by SMA on the
professional fees that doctors should charge, constituted a ―decision‖ by an
association of undertakings. In this respect, the CCS Guidelines on the Section 34
Prohibition state:
48
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2.13
A decision by an association may include … its recommendations. … The key
consideration is whether the object or effect of the decision, whatever form it takes, is to
influence the conduct or co-ordinate the activity of the members in some commercial matter.
An association‘s coordination of its members‘ conduct in accordance with its constitution
may also be a decision even if its recommendations are not binding on its members, and may
not have been fully complied with.

55.
An instructive case on this point would be the 1996 decision of the
European Commission (―EC‖) in Fenex50 . This case concerned a federation of
Dutch forwarding organisations, Fenex, which had a tariffs committee that drew
up and updated the tariffs annually for adoption by the board of directors. The
document setting out the recommended tariffs was then sent to members. The EC
found that the recommendation by Fenex as to the tariffs amounted to a decision
by an association of undertakings, as :
[T]he drawing-up and circulation of the tariffs recommended by Fenex must be interpreted as
the faithful reflection of the association‘s resolve to coordinate the conduct of its members on
51
the relevant market.

56.
Similarly, the UK Office of Fair Trading (―OFT‖) considered a case
involving fee guidelines issued by the Royal Institute of British Architects
(―RIBA‖). Following intervention by the OFT, RIBA removed its guidelines. In
a case closure summary dated 14 March 2003, the OFT stated: 52:
Circulation of guidance on fees issued by an association of undertakings or a professional
body may encourage tacit collusion as it is likely to provide a lead on prices which may
hinder the ability or incentive of efficient firms to compete by reducing price to reflect their
lower costs. It may also protect those who are less efficient and reduce the incentive to
improve. The fact that the guidance was in the form of an indication rather than a binding
decision did not prevent it from being a decision of an association of undertakings.

(f)

“Object” of Restricting Competition
57.
In assessing the object of a decision, CCS considers the objective meaning
and purpose of the decision in the economic context in which it is to be applied53.
58.
Recommendations by trade or professional associations on the fees that
their members should charge can be construed as having the object of restricting
price competition. For example, in Verband 54 , the European Court of Justice
(―ECJ‖) took the view that a recommendation that laid down in mandatory terms a
collective, flat-rate and across the board increase in fire insurance premiums had
been made with the object of restricting competition in the industrial fire and
consequential loss insurance market. Indeed, CCS is of the view that there is no
reason for professional or trade associations to circulate recommended prices

50
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unless they intend to, at least, provide a reference for members and influence their
independent pricing decisions. In this aspect, CCS believes that the GOF is no
different from other fee recommendations.
GOF was promulgated with the objective of influencing prices
59.

CCS notes that SMA had indicated in its submissions55 that:

[The GOF] together with the SMA guidelines on drug pricing markups is designed to provide
a transparent system of charging that is usual, customary and reasonable. It is designed to
discourage doctors from charging apparently low fees in one (usually very visible area) but
having a very high mark-up. (Emphasis added)

60.
CCS further notes SMA‘s submission that the GOF was not intended to
facilitate price-fixing between medical practitioners. Rather, it was meant to
protect the patients‘ interest, by diminishing information asymmetry between
patients and medical practitioners, thereby preventing over-charging of patients.
Nevertheless, the recommended fees within the GOF were stipulated as a range,
with both a maximum and a minimum. CCS‘ view is that if the GOF was
primarily meant to protect patients against over-charging, then the stipulation of a
minimum fee would contradict that objective.
61.
SMA submitted that the GOF was not intended to be an instrument to
protect medical practitioners‘ incomes56. However, SMA also conceded that the
GOF helped to improve transparency for young doctors, in that medical
professionals are not taught how to charge when they were students in medical
schools or when they underwent training in public hospitals, unlike lawyers and
accountants who have the benefit of a long apprenticeship in private firms. The
GOF was thus useful in helping to educate young medical practitioners entering
the private sector on how to charge 57 . Based on the aforementioned, it would
appear that one of the objectives of the GOF was to influence pricing decisions of
new entrants to the markets. In particular, CCS considers that younger doctors and
new entrants into the private practice were more likely to be the ones who would
have charged lower prices in the absence of the GOF.
62.
SMA indicated that the recommended minimum fees in the GOF would
help to protect patients, in that if minimum prices were absent, doctors might be
encouraged to quote a low fee for medical services but recover costs through other
avenues, such as significant drug mark-ups 58 . CCS cannot agree with SMA‘s
reasoning. In a similar vein, acceptance of SMA‘s reasoning would mean that
cartelists who engaged in price fixing will be allowed to participate in price-fixing
agreements as such activities will help them to earn a reasonable return on the
goods or services they provide so as to reduce their incentives to exploit
customers through other means.
55
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63.
It is important to note that SMA had reiterated at several points in its
Application that the GOF also served to ensure that doctors were reasonably
remunerated for their skills, competence, experience, specialties and service
quality. During the course of the Market Study, feedback was obtained to the
effect that the problems arising from the withdrawal of the GOF included ―both
under-cutting and over-charging‖ (Emphasis added)59. There was also feedback
that the medical industry tended to frown upon, and informally exert some peer
pressure on, those who charged below the minimum fees in the GOF60. CCS is
thus of the view that the purpose of the GOF was to influence prices in the private
medical services sector so that they would likely be within an acceptable range to
the medical practitioners themselves.
GOF restricted competition even though compliance was voluntary
64.
SMA submitted that the recommended fee ranges in the GOF were
voluntary and that medical practitioners could choose to price above or below
them61. Furthermore, the introduction to the fourth edition of the GOF stated:
4.

5.
6.

The fee ranges are meant as a GUIDE and should be treated as such. The practitioner
should satisfy himself that the fee charged is fair and reasonable, considering the
particular circumstances of the case and the patient.
Practitioners who wish to charge outside this Guideline should inform their patients
accordingly to avoid subsequent misunderstanding.
Practitioners are encouraged to continue their practice of reducing or waiving fees for
patients who cannot afford to pay the usual fees.

65.
Be that as it may, even recommendations that purport to be voluntary can
have the object of restricting competition. In Cementhandelaren 62 , the ECJ
considered a system of voluntary target prices for cement that replaced an earlier
system of imposed prices, and concluded that both systems equally contravened
the Article 85 (now Article 101) of the EC Treaty63. In the case of target prices,
the ECJ was of the view that ―the fixing of a price, even one which merely
constitutes a target, affects competition because it enables all the participants to
predict with a reasonable degree of certainty what the pricing policy pursued by
their competitors will be‖64. In Verband65, the ECJ found that despite the fact that
the recommendation to increase fire insurance was described by the association
concerned as ―non-binding‖, the mandatory terms in which it was worded,
together with the empowerment of the association to coordinate the activities of
its members, meant that the recommendation had the object of restricting
competition.
66.

In the present case, SMA had an Ethics and Complaints Committee that
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dealt with complaints of over-charging. In particular, SMA submitted that66:
Complaints on over-charging in the past were directed to the SMA Ethics Committee and
subsequently to the Complaints Committee (which was formed as an independent committee
in the year 2002). The Ethics and Complaints Committee would seek an explanation from the
medical practitioner involved, as well as a breakdown of fees charged for consultation, each
drug dispensed, and procedure performed etc. If the charges were found to exceed the GOF,
the medical practitioner would be advised to refund the difference to the patient/ complainant.

67.
SMA had further elaborated that the GOF in effect created a ―price
ceiling‖, and alluded to ―pressure‖ for the medical practitioner to price at the
recommended fee range because of the ―moral implications‖ of being seen as
over-charging67. It is thus clear that although the GOF was stated to be voluntary,
SMA had an objective mechanism in place to foster compliance. Although SMA
submitted that it had no recourse ―in theory‖ for non-compliance by the
―offending‖ medical practitioner, SMA had no actual experience of a medical
practitioner not following SMA‘s ―recommendation‖ to provide a refund68.
GOF was not based on actual price data
68.
As mentioned above, SMA indicated that the GOF fee ranges were ―usual,
customary or reasonable‖. However, CCS notes that, based on the fee review
mechanism submitted by SMA, it is arguable whether the GOF fee ranges can be
seen as an objective reflection of historical or contemporary prices charged by
private medical practitioners. First, the GOF Committee surveyed the professional
fees stated by its members, rather than actual prices charged by them, let alone the
actual operating costs of medical practitioners. Second, there was no objective and
transparent methodology employed by the GOF Committee to derive the first draft
of recommended fees from the survey responses.
69.
Third and most importantly, various submissions from SMA clearly
indicate that the purpose of the GOF was to recommend what prices should be,
rather than to reflect what prices were. CCS also notes that the GOF did not take
into account objective measures such as the actual operating costs of the
practitioners in its recommendations. SMA explained that the GOF was meant to
increase the transparency of, and educate the public about, costs. According to
SMA, failure to include recommended minimum prices may ―communicate
erroneously to the public that some services do not carry a cost, which is hardly
the case,‖ although doctors may still waive their charges69. CCS does not agree
with this argument as CCS finds it hard to believe that the public would expect
that the services rendered do not carry a cost and were provided for free by the
private medical practitioners.
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70.
It can also be seen from the following statement in SMA‘s submission70
that the GOF consisted of fees that may have been fashioned with a degree of selfinterest:
The GOF sets out a schedule of recommended fees for medical practitioners in private
practice in Singapore, based on a survey of current rates charged by medical practitioners in
the market to identify reasonable price ranges to protect the interests of patients while
ensuring that doctors are reasonably remunerated for their skill sets, competence, experience,
specialties and quality of services. The GOF was intended to provide greater transparency to
patients and enable them to make an informed choice. [Emphasis added]

71.
CCS is also of the view that as SMA is made up of doctors, there is an
inherent conflict of interest for them to set prices71. In addition, CCS also notes
that this view was also supported in a study cited in the US Federal Trade
Commission‘s advisory opinion in American Society of Internal Medicine72. In the
study, it was indicated that doctors, if forming part of the polled group to
determine a relative value scale (―RVS‖)73, ―would have a financial stake in the
outcome of the RVS determinations and thereby have a substantial conflict of
interest if empanelled to determine an RVS‖74.
GOF did not necessarily promote better service quality
72.
CCS notes that medical practitioners may argue that setting a minimum
price helps to ensure that quality will not be compromised. Indeed, arguments
about how minimum prices serve to protect customers, through the maintenance
of standards and prevention of substandard service, have often been raised in the
history of competition law. Nevertheless, the jurisprudence is replete with judicial
pronouncements rejecting such arguments, as there is no guarantee that, even with
minimum prices, quality level of services will necessarily be maintained.
73.
For example, in AROW/BNIC75, the EC considered an industry agreement
on the minimum distribution price of mature brandy, which purported to maintain
the traditional quality of cognac, and to assure the consumer that there would be
no artificial reduction in prices to the detriment of the characteristics of the
product. The EC noted that despite the stated objective of the agreement, the
decision to fix minimum prices was in reality taken on the ground of the sales
policy of the various parties represented by BNIC76, and had as their object and
effect the prevention of free individual price formation by cognac producers 77. As
to the claimed benefits of the minimum pricing agreement, the EC noted78:
70
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69.
The imposition of minimum prices can in no way be justified by reference
to an alleged object of guaranteeing quality. Such a measure is both pointless and
ineffective for that purpose. It is pointless because the legal requirements for the
production, stocking, ageing and distributions of cognac allow sufficient policing
of fraud. It is ineffective because it introduces no extra check on products sold at
prices above the minimum imposed; if it were accepted that the legal requirements
protecting the use of the registered designation of origin "cognac" were ineffective,
the imposition of a minimum price would not prevent products which failed to
meet the quality criteria laid down by those legal requirements from being sold
with impunity at prices above the minimum imposed.
70.
Furthermore, the measures at issue are in any event out of proportion to the
object referred to, as they completely prevent the sale of spirits qualifying for the
registered designation of origin "cognac" at prices below the minimum set by the
industry agreement. There is no provision for proving that a product sold at a price
below the minimum imposed nevertheless meets the quality criteria laid down by
the legal requirements (1).
71.
The consumer does not receive the benefit of an improvement in quality, as
has been shown above. Neither does he benefit from the other hypothetical
advantages alleged by the BNIC (see above, point 67), as the measures at issue
have the consequence that prices are at a higher level than that which would result
from the free interplay of supply and demand.

74.
With respect to recommending maximum prices, SMA submitted that
without the GOF, the problem of assessing quality would be exacerbated. SMA
argued that due to the presence of information asymmetry, a patient often judges
the quality of medical services (especially highly specialised services with few
providers available) by price, i.e., the higher the price, the higher the perceived
quality of services. Accordingly, without a recommended guideline on pricing
through the GOF, medical practitioners may be motivated to charge increasingly
higher prices to signal to the patient the quality of services that the medical
practitioner is providing, without a corresponding increase in the actual quality of
services provided79. SMA also stressed that while the GOF would not be able to
eliminate all the contributory factors to the information asymmetry problem, the
absence of the GOF would however exacerbate the issue of assessing quality.
75.
CCS acknowledges that the signaling problem may be present amongst
medical practitioners in the private sector, but is not convinced that the GOF can
deter such practices, as medical practitioners can still use high prices as a
signaling tool in the presence of the GOF. In fact, the GOF might even facilitate
signaling, as deliberately charging above the GOF recommended prices could
create an even more credible impression of better quality healthcare services than
in the absence of the GOF. In particular, CCS notes that, according to SMA‘s
definition80, a doctor is not over-charging so long as the patient is informed of the
charges. Ironically, signaling inevitably involves informing the patient of the
charges beforehand.
79
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76.
Considering the above, it cannot be objectively construed that either the
minimum or maximum recommended prices in the GOF promoted better quality
of medical services.
GOF can restrict competition even if it comprised recommended maximum fees
77.
Even if the GOF comprised only recommended maximum fees (i.e. without
recommended minimum fees), it would still be deemed to be anticompetitive in its
nature.‖ In Maine Medical Association 81 , the US Federal Trade Commission
advised that a proposal for doctors to either freeze their fees or lower them by a
particular percentage raised competition concerns, as the recommendation might
serve as part of, or evolve into an agreement amongst member doctors to comply
with the recommendation. The recommendation could also become coercive if the
member doctors did not view it as purely advisory and voluntary.
78.
That this is a real prospect in the present case can be inferred from SMA‘s
submissions82:
The SMA further submits that it is possible that the public will base its perception on the level
of over-charging (or excessive pricing) by doctors on the GOF. Accordingly, the SMA is of
the view that there may be medical practitioners who would adhere to the upper limit of the
GOF as a price ceiling so as to avoid accusations of over-charging by the public. [Emphasis
added]

79.
The feedback received by CCS also indicated that the GOF was often used
by doctors to justify their fees when queried by patients83.
Conclusion
80.
Based on the totality of factors considered above, CCS concludes that the
GOF had the object of restricting competition.
(g)

“Effect” of Restricting Competition
81.
Given CCS‘ conclusion that the GOF had the object of restricting
competition, it is not necessary to consider if the GOF also had the effect of doing
so84. Nonetheless, it appears from the facts of this case that the GOF had been
effective in influencing prices.
82.

CCS first notes SMA‘s submission that85:

81

Advisory Opinion to Maine Medical Association, 14 May 1984.
Form 1 filed by SMA on 5 February 2009, at ¶3.3.3.
83
See NOI with Private Hospital II (dated 17 June 2009), at ¶14; NOI with Private Hospital I (dated 16 June
2009), at ¶10; NOI with Private Hospital IV (dated 18 June 2009), at ¶11; NOI with Private Specialist Clinic
(Obstetrics and Gynecology) (dated 30 June 2009), at ¶15; NOI with Private Specialist Clinic (Cardiology)
(dated 17 June 2009), at ¶10.
84
Verband der Sachversicherer e.V. v. Commission, Case 45.85 [1987] ECR 405, at ¶39; Belgium Architects’
Association, Case Comp/38.549 (24 June 2004), at ¶94.
85
SMA‘s letter to CCS dated 28 May 2009, at ¶16.1.
82

20

a best guess estimate is that at least 75 per cent of private medical practitioners charge within
the GOF guidelines prior to its withdrawal [Emphasis added].

83. In addition, CCS notes that the GOF was made available to non-members,
at a price of $20 per copy (as opposed to $15 for members). SMA, by its own
admission, also used the GOF to ‗counsel‘ errant doctors (including SMA
members and non-SMA members) and adopted the same yardstick and criteria
when processing over-charging complaints against them86.
84. Anecdotal evidence from interviews conducted by the Consultant also point
to the GOF‘s widespread effect on medical prices, as doctors (including those who
are non-SMA members) stated that they had used the GOF in the past to justify
their prices and to address queries from patients on their charges. Other
interviewees took the position that the GOF was especially useful to doctors that
were new to private practice and who lacked knowledge of the prices charged by
other private doctors 87 . This echoes SMA‘s argument in paragraph 61 that the
GOF helped young medical professionals entering the private sector on how to
charge.
Results from the Market Study
85.
In the Market Study, the Consultant opined that the GOF might be used as
a mechanism for doctors to justify their prices to patients. The interviews
suggested that consumers generally did not try to dispute prices when they had
been informed that the prices were within the recommended range in the GOF.
From the interviews conducted, the Consultant also highlighted that the doctors
interviewed felt that medical practitioners commonly referred to the GOF as a
benchmark for the fees they thought would be appropriate or reasonable in setting
fees for their own private practice.
86. In order to quantify whether the GOF had the effect of restricting
competition, a thorough analysis would have entailed how medical fees responded
to the introduction of various versions of the GOF. However, fee information
stretching back more than 20 years ago when the GOF was first introduced is not
readily available.
87.
Instead, the Consultant conducted a quantitative analysis88 on professional
fees between July 2006 to June 2009 (the ―Period‖) to examine how medical fees
had changed during the Period and assess if the changes could be attributed to the
removal of the GOF in April 2007.
86
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88.
In terms of the effect of the GOF on price level, the data showed that
professional fees charged by doctors in the the private sector (―private fees‖) had
been increasing throughout the Period, both before and after the removal of the
GOF89. However, after adjusting for CPI-Health90 which is a proxy for healthcare
inflation91, the removal of the GOF did not contribute to the increase in private
fees during the Period92.
89.
In terms of the effect of the GOF on price uniformity, the Consultant found
that the standard deviation of fees increased by 23.74% throughout the Period,
suggesting that the GOF had led to price convergence when it was in force.
(h)

Appreciability
90.

The CCS Guidelines on the Section 34 Prohibition also state:

2.18
An agreement will fall within the scope of the section 34 prohibition if it has as its
object or effect the appreciable prevention, restriction or distortion of competition.
[Emphasis added]

Appreciability will depend largely on the influence which the parties to the
agreement, or the members of the association whose decision is in issue, have on
the market.93 This influence may be reflected by the market shares of the parties or
members concerned 94 .This section sets out the reasons why CCS considers the
influence of the GOF in the Relevant Markets to be appreciable.
91.
According to SMA 95 , there are 3,032 registered medical practitioners in
private practice, of which 2,132 are SMA members. Doctors interviewed in the
Market Study96 suggested that price ranges in the GOF were usually taken into
consideration in setting prices. In addition, SMA also indicated that the SMA
Ethics and Complaints Committee processed complaints based on similar
yardsticks for members and non-members97. Up until the withdrawal of the GOF
in 2007, it had had no actual experience of a medical practitioner not following
89
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the recommendations of SMA for a refund 98 . Furthermore, as mentioned in
paragraph 61, the GOF was also used to educate young doctors how to charge.
These factors imply that the influence of GOF on professional fees spanned from
SMA members to non-members and from actual to potential competitors.
92.
Further, according to SMA‘s submission, at least 75% of the private
medical practitioners charged within the range of the GOF99.
93.
Given the totality of considerations above, CCS concludes that the
influence of the GOF in the Relevant Markets was appreciable.
(i)

Conclusion on the section 34 prohibition
94.
For the above reasons, CCS is of the view that the GOF infringed the
section 34 prohibition, unless it can be shown that the GOF was either excluded or
exempted under the Act.

V.

THE NET ECONOMIC BENEFIT EXCLUSION
95.
SMA submitted that the GOF fell within the NEB exclusion in the Act100.
The NEB exclusion is encapsulated in paragraph 9 of the Third Schedule to the
Act, which reads:
9
Agreements with net economic benefit
The section 34 prohibition shall not apply to any agreement which contributes to —
(a)
improving production or distribution; or
(b)
promoting technical or economic progress,
but which does not —
(i)
impose on the undertakings concerned restrictions which are not indispensable to the
attainment of those objectives; or
(ii)
afford the undertakings concerned the possibility of eliminating competition in
respect of a substantial part of the goods or services in question.

96.
The burden of proof in establishing the NEB exclusion lies on the party
who claims it (i.e., SMA in this case)101. CCS is of the view that SMA has failed
to establish that this exclusion applies to the GOF.
(a) & (b): Improving Production or Distribution / Promoting Technical or
Economic Progress
SMA’s submissions
97.

SMA submitted that the inherent characteristics of the healthcare market
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render it susceptible to market failure, such that free market principles applicable
to other industries may not be applicable to medical services 102 . Specifically,
SMA explained that there is a high degree of information asymmetry between
medical practitioners (i.e., the medical practitioner will have considerably more
information than the patient as regards to the medical practitioner‘s efficiency and
quality of care, as well as his business costs103) and patients, which affords the
former the ability to overcharge the latter. Patients are unable to compare
healthcare costs in order to make informed choices on pricing and quality of
medical practitioners prior to consultation104.
98.
As medical costs escalate, patients may choose to consume less (or even
not to consume) medical services, resulting in consumption falling below socially
and economically optimal levels105. The ill-effects that would follow include the
occurrence of acute disease outbreaks and greater absenteeism from work and
school 106 . Lack of treatment or immunization for diseases or illnesses would
affect not only the health of the patient in question, but also that of others, through
increased incidence of infections spreading. SMA submitted that these factors will
ultimately lead to a fall in overall productivity of the economy107.
99.
SMA also pointed out that over-charging will have an adverse impact on
Singapore‘s medical tourism efforts, as higher costs would deter foreigners from
seeking medical treatment in Singapore 108 . SMA also alluded to how the
information asymmetry problem may be particularly acute for foreign patients,
whom SMA argued would not have the time to shop around or to search for
information to make an informed choice109.
100. In light of the above, SMA claimed that ―a calibrated degree of
intervention‖ in the healthcare market is necessary to prevent uninhibited
profiteering and the escalation of medical fees110. SMA submitted that the GOF
helped to achieve this goal and protect patients‘ interests, by increasing the
transparency of healthcare costs, diminishing the information asymmetry between
patients and medical practitioners, allowing patients to make an informed choice
of medical practitioner111, so that over-charging can be identified112 and curbed in
the private sector113.
101.

SMA also highlighted that information searches on medical services are
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difficult to perform as pricing information is not centrally published and in most
instances, medical practitioners would either be unable or unwilling to provide a
quote on the medical fees in advance of a consultation or diagnosis. In this regard,
consultation fees may form a large part of the overall costs. Accordingly, it would
not be economically realistic for patients to perform such information searches114.
In particular, SMA referred to emergency-type cases, or one-off rather than
recurring medical treatment, where the ability of patients to exercise choice is
curtailed.
102. SMA reasoned that by preventing over-charging, the GOF promoted the
consumption of medical services at socially and economically optimal levels. This
in turn translated into increased investment in health capital and a boost in
productivity115. SMA explained that as productivity is a component of economic
growth116, the GOF would help to promote economic progress117.
103. SMA‘s definition of ―over-charging‖ is one where the medical practitioner
had charged the patient above the GOF without informing the patient beforehand,
and without extenuating circumstances (e.g., complications developed during an
operation which necessitated further treatment)118.
104. To this end, the GOF was used by SMA‘s Complaints Committee as a
primary reference for reviewing the public‘s complaints about over-charging by
medical practitioners119. SMA submitted that with the removal of the GOF, the
medical profession would not be able to identify when a medical practitioner is
over-charging, even in the most extreme examples120.
CCS’ assessment on information asymmetry and over-charging
105. CCS is of the view that the extent or magnitude of the information
asymmetry and over-charging problems highlighted above by SMA differ from
one relevant market to another. Therefore, the usefulness of the GOF has to be
considered separately.

The Primary Care Market
106. CCS notes that Primary Care services are generally homogeneous and less
complex in nature, given that patients frequently visit GP clinics for the common
and recurring (but usually less serious) ailments such as diarrhea, common cough
and influenza. As a result, prices in this segment are generally competitive.
114

Form 1 filed by SMA on 5 February 2009, at ¶5.1.14.
Form 1 filed by SMA on 5 February 2009, at ¶5.1.30.
116
Form 1 filed by SMA on 5 February 2009, at ¶5.1.22.
117
Form 1 filed by SMA on 5 February 2009, at ¶5.1.29-¶5.1.30.
118
SMA‘s letter to CCS dated 28 May 2009, at ¶28.1.
119
Form 1 filed by SMA on 5 February 2009, at ¶3.3.2.
120
Ibid at footnote 118
115

25

Given the recurring nature of consumption of Primary Care, patients gain
experience and basic knowledge of what kinds of treatment they need, and what
constitutes a ―reasonable‖ price. Further, the easily accessible pricing information
for Primary Care (as compared to Hospital Care) enables patients to compare
prices and exercise choices (i.e. ability to switch if over-charged by a particular
GP). Therefore, over-charging in the Primary Care Market is not a major concern.
It follows that the need (and relevance) of the GOF is not established. The
Primary Care Market is functioning well. There are no strong reasons to have a
GOF in this market.
107. Even SMA recognised in its submission that in cases of recurring
consumption of medical services, patients would be able to121
[C]onduct information searches on medical practitioners and source out better rates or higher
quality of service, as they are able to anticipate with a degree of certainty the kind of medical
services required.

108. CCS also notes that SMA agreed that over-charging is not a major concern
in the Primary Care Market122 even following the withdrawal of the GOF.
The SMA submits that price competition may be particularly important in the area of general
practice. Many general practitioners (―GPs‖) compete mainly on price which has resulted in
the low GP prices in Singapore. … Accordingly, GPs are not able to command a premium for
such services.

Hospital Care
109. One may argue that information asymmetry is more severe in the Hospital
Care Market than in the Primary Care Market, given the complexity of the
medical conditions. In addition, the monetary consideration for complicated
treatment is much more substantial than Primary Care. Furthermore, some patients
with serious illnesses may not be in the frame of mind to consider the financial
issues when making choices. These may potentially lead to more over-charging
incidents by private practitioners.
110. To this end, CCS notes that the public sector is the major supplier of
Hospital Care in Singapore. For the mass population who may be concerned with
over-charging by private practitioners, CCS is of the view that the restructured
hospitals are either their first choices or credible alternatives to private
hospitals123. Hospital in-patient and specialist outpatient services provided by the
public sector did not refer to the GOF in setting prices. The GOF is irrelevant
insofar as patients who choose the public sector for Hospital Care are concerned.
The mission of the public sector is to provide good quality and affordable
121
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healthcare services to the mass public. Therefore, over-charging should not be a
concern for those patients who choose the public sector for Hospital Care. In
addition, there is more price transparency through measures such as those as
highlighted in paragraph 28. Patients who face financial difficulties can also
apply for financial assistance under various schemes offered by the government.
111. As for the usefulness of the GOF to patients who choose the private sector
for Hospital Care, SMA believed that the GOF was useful to patients as it
provided them with greater transparency on private healthcare costs. A closer
examination of the GOF, however, suggests that the GOF did not serve this
purpose. Unlike the price information provided under the publication of hospital
bill sizes on MOH‘s website, the GOF used highly technical medical
terminologies which only doctors would be expected to understand. Hence,
patients would not be able to identify or match the medical procedures by
themselves, let alone estimate the likely size of the overall bill, based on the
information provided in the GOF without any doctor‘s assistance.
112. CCS therefore considers the GOF to be of limited use as patients are likely
to depend on referrals (either by their family doctor or through word-of-mouth).
Others simply go to the restructured hospitals at the very first instance. They may
also seek a second opinion before making a decision. If they seek a second
opinion from the restructured hospitals, they would be able to estimate the level of
premium that they can possibly bear if they switch to private medical
practitioners. Even for those patients who are unable to source good pricing
information from the above channels, the GOF would also offer little help due to
its technical terminologies.
113. Besides, for the GOF to be useful in preventing over-charging, the fees in
the GOF had to be ―correct‖ to begin with. Feedback received from the Market
Study on the reasonableness of the GOF fee range was mixed. Some doctors
viewed the fee ranges in the GOF as being fair 124 , some viewed them as
generous125, while others viewed them as being too low126. Insurance companies
appeared to take the view that the GOF‘s rates were reasonable, and could help to
curb over-charging127.
114. As noted in paragraphs 17-18, despite SMA‘s argument that various
safeguards were in place to ensure the reasonableness of the recommended fees in
the GOF, there was no organisation or body specifically representing the interest
of consumers or patients that contributed to formulation of the GOF. Besides,
124
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neither MOH nor SMC were involved in the fee-setting discussions. Further,
some of the national specialist societies claimed that they were not involved in the
process, despite SMA‘s acknowledgment of their contributions to the GOF128.
115. CCS also notes that the GOF, which primarily concerned prices, would not
alleviate the information asymmetry between doctors and patients with respect to
the diagnosis of medical conditions and the likely consequences of different
treatment options. Therefore, the GOF could not help a patient make an
assessment of the appropriateness of the treatment he receives, which ultimately
determines the medical costs that he has to incur.
116. In response to SMA‘s argument that, without the GOF, doctors may be
motivated to charge increasingly higher prices to signal to the patient the quality
of services that they are providing, without there being a corresponding increase
in the actual quality of services provided129, as mentioned in paragraphs 72-76,
CCS is of the view that the GOF is not useful in addressing this problem.
117. As for SMA‘s claim that anecdotal evidence supported the phenomena of
price increases after the removal of the GOF, CCS notes that some respondents to
the Market Study observed some increase in prices since the removal of the
GOF130, but many of them were not able to confirm whether this was due to overcharging, or whether it was due to extraneous factors such as increases in costs or
inflation131. SMA claimed that anecdotal evidence supported the phenomenon that
doctors‘ fees are increasing after the removal of the GOF. CCS is of the view that
this is consistent with healthcare inflation during the same period. CCS further
notes that SMA‘s own position is that healthcare inflation has always been higher
than general inflation132.
118. Further, quantitative analysis from the Market Study also did not provide
support that the GOF was constraining doctors from overcharging 133 . More
128
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importantly, as shown from the regression results from paragraph 87, there is no
evidence to suggest any systematic increase in the professional fees for the private
sector because of the removal of the GOF, CCS considers that the evidence
pertaining to more over-charging after the removal of the GOF to be weak.
119. Furthermore, over-charging practices in the medical sector in Singapore
did not seem to be widespread. In its responses to CCS, SMA disclosed that it had
only handled a total of 24 over-charging cases from 2007 to 2009. CASE, which
also deals with complaints on over-charging by medical practitioners, gave inputs
that complaints about over-charging by doctors had not increased significantly
since the removal of the GOF and that the theoretical consumer protection
benefits of the GOF were not borne out by the number of complaints134 it had
received. MOH135 also indicated that if there is gross over-charging that amounts
to unethical and unprofessional practice, the doctor concerned will be referred to
SMC instead.
Table 1: Information in relation to complaints received by SMA136
Period

Number of Complaints

2006-2007

26

2007-2008

10

2008-2009

14

120. CCS also finds SMA‘s definition of over-charging (see paragraph 103) to
be unhelpful. According to SMA‘s definition, so long as the doctor informed the
patient of the fees beforehand, there would be no over-charging, regardless of the
actual level of fees charged. As mentioned in paragraph 28, MOH requires private
medical clinics to display their common charges. Since SMA‘s definition was
adopted by its Ethics and Complaint Committee in handling over-charging
complaints, the GOF was not useful in curbing over-charging. In particular, those
doctors who used high prices as a signaling tool would likely have informed
patients of their prices in advance.
121. In any case, CCS is not convinced that the SMA method of deriving the
recommended fees in the GOF is the most objective method. The methodology
explained by SMA shows that the process mainly involved doctors who were
suppliers themselves and whose income depended directly on the fees charged.
The fees listed in the GOF did not reflect the ―current‖ rates or actual prices.
above the maximum of the GOF range after the GOF was removed, but prior to its removal there was no
significant difference in the proportion. See section 4.8 of the Market Study.
134
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Instead, it laid out a set of fees which the GOF Committee deemed as what should
be charged. The conflict of interest inherent in this process should not be
dismissed.
122. At the very least, the GOF fee ranges were no more credible and/or useful
than public-sector prices as a benchmark against over-charging. The specialist
outpatient clinics in restructured hospitals are already publishing their consultation
charges on their websites for ease of comparison. The charges include
consultations for subsidised and unsubsidised patients as well as the charges
incurred for the different consultants such as Senior Consultant, Consultant or
Associate. In terms of Hospital Care, MOH also publishes on its website actual
historical bill sizes of restructured hospitals for 70 common medical conditions
and private hospital bills for 10 conditions. In paragraph 135, CCS further notes
MOH‘s continuing efforts to enhance price transparency by compiling billing
statistics from the private hospitals for publication in the future.
123. One may argue that the prices in the public sector may not be apple-toapple comparisons to prices in the private sector due to actual or perceived
differences137. CCS nonetheless considers that, even if patients find private and
public services to be different, they can still make good use of the available
pricing information to arrive at a more informed decision on the level of price
premium they are willing to pay for private–sector services, if any 138 . Such
comparison provides a much more transparent, credible and unbiased benchmark
for patients than the GOF did.
124. Finally, CCS also notes that foreign patients who are able to plan for a trip
to Singapore for medical treatment would in most instances have the time and
resources to compare prices in order to make an informed decision before they
make the trip. As the nature of such medical services is usually one-off and
involves specialised care, the foreign patients are likely to do some checks and
comparison before making the trip. Furthermore, as noted above, foreign patients
can also complain to SMC if they believe that there is gross-over-charging.
125. In the case of medical emergencies, CCS recognises that it is almost
impossible for patients to shop around, since the conditions are life-threatening if
treatment is not rendered immediately. In this regard, CCS notes that there are two
types of ambulance services in Singapore, namely the ‗995‘ and ‗1777‘ services.
The ‗995‘ service is operated by Singapore Civil Defence Force (―SCDF‖). When
the ‗995‘ hotline is called, the SCDF ambulance will send the patient to the
nearest restructured hospital, and will not entertain any request to be sent to
private hospitals, in which case the GOF is irrelevant, since restructured hospitals
have their own pricing and do not refer to the GOF. According to the SCDF,
137
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there is no charge for any emergency case139 it conveys to hospitals.
126. In contrast, the ‗1777‘ ambulance services operated by private providers
will send patients to their hospitals of choice, be it private or restructured. This
service costs $60-$100140 for a one-way trip. These patients (or the caregiver) who
wish to be treated at a private hospital would have consciously made such a
decision independently of the GOF. Even in the private hospitals, financial
counseling is provided to patients admitted as emergencies and depending on the
patient‘s condition, the patient can be transferred to the restructured hospitals if
the charges are of concern141.
127. Besides emergencies which require immediate medical attention, there may
also be cases where patients have limited time to decide on an urgent treatment of
a critical illness. However, with or without the GOF, CCS notes that public–sector
Hospital Care would be a credible alternative for those patients who are
nonetheless concerned with over-charging despite their urgent requirements142, as
restructured hospitals and specialty centres do prioritise patients according to their
medical conditions 143 . For those patients who opt for the private sector, CCS
considers their decisions to be no less conscious than similar decisions made by
most other patients.
128. As such, CCS concludes that the scope of emergency cases where the
patient is genuinely exposed to the risk of over-charging, if any, is narrow, and
would not justify the publication of recommended fees for an entire gamut of
medical procedures and operations, pertaining to both emergency and nonemergency cases, for the stated purpose of curbing over-charging.
CCS’ assessment on optimal consumption of medical services
129. CCS notes that SMA has not furnished any evidence to establish that
medical services in Singapore will fall or has fallen below socially and
economically optimal levels. Indeed, SMA submitted that any attempt to tell
whether the consumption of medical services is below socially and economically
optimal levels would necessarily be a ―complex endeavour‖ 144 . Nevertheless,
SMA referred to the government‘s decision to allow Medisave for outpatient
treatment of chronic diseases and subsidised health screenings for the elderly, and
identified this as a tacit recognition of the possibility of under-consumption of
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medical services.145
130. First, CCS disagrees with SMA‘s argument that the level of consumption
of medical services is sub-optimal. As indicated in paragraphs 19-28, the
government has put in place a healthcare system that is accessible and affordable
to the public, with itself being a major supplier. Second, the government will
intervene to prevent over-supply, moderate demand and create incentives to keep
health care costs under control146, meaning that the government is as, if not more,
concerned about over-consumption of medical services as under-consumption of
medical services. Third, CCS is not satisfied that the GOF is the right tool to
rectify any sub-optimal consumption of medical services as it may not be effective
in addressing over-charging.
131. CCS notes that the Consultant did not agree that a reduction in the
incidences of over-charging would lead to a significant impact on the average
level of medical services utilization, since over-charging (as defined by SMA)
only occurs after a patient has already received treatment. In addition, the
Consultant also opined that, while patients may arguably reduce their willingness
to seek medical treatments for fear of being overcharged, it could also be argued
that patients generally seek medical help out of necessity and may in fact be more
motivated to shop around to prevent themselves from being overcharged.
Conclusion
132. Considering the above, CCS is not of the view that the GOF has met the
requirements of either improving production or distribution, or promoting
technical or economic progress, of medical services in Singapore to in order to
qualify for an exclusion from the application of Section 34 of the Act.
(i)

Indispensability
133. Given that the requisite conditions for the GOF to improve production or
distribution, or to promote technical or economic progress, are not satisfied, the
question of the indispensability of the GOF does not arise. Notwithstanding this,
CCS is not convinced by SMA‘s argument that the GOF is indispensable in
achieving the objectives and economic benefits that SMA had claimed.
134. On a broader level, it has to be recognised that the information asymmetry
issue is not unique to the medical services sector. It exists in many other markets.
If the existence of information asymmetry could be used to justify an agreement
between competitors on prices in the medical services sector, the same argument
could be applied to a myriad of other relationships, including real estate agents
and their clients, or between used car dealers and purchasers, to justify price
agreements between competitors.
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135. Instead, CCS supports independent, objective and unbiased initiatives to
improve price transparency in the market, as such efforts would generally be procompetitive. For instance, CCS agrees that the measures adopted by MOH, such
as itemising medical bills and publishing condition specific hospital bill sizes, are
useful in promoting price transparency and competition. CCS further notes
MOH‘s continuing efforts to enhance price transparency by compiling billing
statistics from the private hospitals for publication in the future. According to
MOH, this will be done by amending the Medisave regulations to make it a
requirement for Medisave accredited hospitals (including private hospitals) to
submit their basic billing statistics when making Medisave claims for their
patients. 147
136. In commenting on the merit of conducting surveys of historical prices,
SMA said:148
… the SMA is of the view that the reporting of historical information may not provide similar
safeguards to the public interest against over-charging or low quality of medical services as
recommendations on minimum and maximum prices. This is because historical information
only represents pricing trends but provides no indication on whether the general pricing is
reasonable. … [Emphasis added]

137. CCS disagrees with SMA‘s view. Actual prices are objective and are likely
to be more reasonable than recommended prices. Price recommendation by an
association of competitors is less effective in ensuring reasonable prices, yet more
restrictive of competition, than publication of historical prices by individual
medical practitioners or establishments.
138. Further, insofar as the GOF served as an ex-post evaluation tool, a possible
alternative to the GOF would be for SMA to adopt a peer review mechanism (e.g.,
similar to the system used in the United States) to address the issue of overcharging by medical practitioners. In the United States, this mechanism has been
expressly sanctioned by the US antitrust authorities, subject to certain safeguards,
such as voluntary participation in the peer review program, the non-binding nature
of the decisions of the peer review panel and confidentiality of the peer review
process149. SMA submitted that while such a system is theoretically possible, it
had concerns about the effort involved in organising such peer review committees
to handle over-charging complaints (especially for highly specialised services
with few doctors offering such services). SMA hence prefers the GOF as being a
more expedient and objective way than peer review committees150 .
139. In any event, MOH151 has also indicated that if there is gross over-charging
that amounts to unethical and unprofessional practice, the doctor concerned will
147
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be referred to the SMC instead. CCS notes that SMC‘s disciplinary hearing is a
mechanism of ex-post peer review 152 . CCS also notes that the recent changes
made to the SMC‘s disciplinary processes 153 are aimed at improving SMC‘s
ability to handle complaints of professional misconduct, which includes
complaints of gross-overcharging, expeditiously and effectively.
140. In general, the Consultant also did not consider that the GOF represented
the least restrictive way to achieve SMA‘s stated benefits. In particular, the
Consultant considered that there are a number of other initiatives that might be
undertaken by SMA, including maintaining a register of complaints relating to
doctors who over-charged, educating consumers on what to look out for when
searching for the appropriate medical practitioners and using historical price data.
(ii)

Elimination of competition in respect of a substantial part of the services
in question
141. Similar to the indispensability limb, the question of elimination of
competition in respect of a substantial part of the Relevant Markets does not arise,
given that the GOF was not demonstrated to improve production or distribution,
or to promote technical and economic progress, of medical services in Singapore.
142. Nevertheless, as mentioned above, the GOF was meant to apply to
professional fees charged by medical practitioners in the private sector. As
mentioned in paragraph 91, out of the 3,032 registered medical practitioners that
are in private practice, 2,132 are SMA members. Further, SMA has indicated that
the SMA Ethics and Complaints Committee had also processed complaints
against non-SMA members and similar yardsticks were applied to them as for
SMA members. Although SMA submits that it has no recourse in theory for noncompliance by the offending medical practitioner, until the withdrawal of the
GOF in 2007, SMA had had no actual experience of a medical practitioner not
following the recommendations of SMA for a refund.
143. On SMA‘s argument that the GOF helped to educate young medical
practitioners entering the private sector on how to charge, as noted in paragraph
61, CCS finds this argument to be unconvincing. Any person venturing into the
market is expected to do the necessary research before setting up his own
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processes to strengthen and streamline these processes. The changes include increasing the number of people on
the Complaints Committee, empowering SMC‘s Complaints Committee to appoint officers to carry out
investigations, increasing the maximum penalty which can be imposed on the SMC on a medical practitioner for
professional misconduct and having lawyers on the SMC‘s Disciplinary Tribunals to resolve questions of law
which medical doctors may not have the expertise to address, hence hampering the disciplinary process. Source:
www.moh.gov.sg/mohcorp/speeches.aspx?id=23652 and www.moh.gov.sg/mohcorp/speeches.aspx?id=23654
[Accessed on 30 April 2010]
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business, and be responsible for its own commercial decisions such as pricing.
Allowing existing competitors to come together and educate new entrants on
setting prices is apt to eliminate fresh competitive forces from being injected into
the market.
144. As such, given the extensive reach of the GOF and the mechanism used to
enforce it, CCS is of the view that competition will be eliminated in respect of a
substantial part of the Relevant Markets.
(d)

Conclusion on the NEB exclusion
145. In light of the above, CCS is satisfied that SMA has failed to establish that
the NEB exclusion applies.

VI.

THE STATEMENT OF DECISION
146. CCS recognises that there are valid reasons why market forces alone may
not lead to efficient outcomes in the medical services sector. However, CCS‘ view
is that the GOF did not contribute towards achieving better outcomes, and was
instead anti-competitive. On the other hand, the restructured hospitals‘ direct
involvement in Hospital Care and the government‘s efforts to improve pricing
transparency are more effective, unrestrictive and unbiased ways to deal with the
issues of information asymmetry, over-charging and optimal consumption of
healthcare services. SMA can consider contributing to this by encouraging its
members in the private sector to support greater transparency in healthcare
charges by publishing their actual fees for their services, broken down or itemised
in a meaningful way. It can also support SMC in the peer review disciplinary
hearings.
147. For the above reasons, CCS concludes in this Statement that the GOF
infringed the section 34 prohibition, and did not benefit from the NEB exclusion.
148. In light of the fact that as of the April 2007, the GOF had already been
removed prior to any investigations initiated by CCS, there is no need for CCS to
issue any direction under section 69 of the Act.

Teo Eng Cheong
Chief Executive
Competition Commission of Singapore
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ANNEX 2: OVERSEAS CASE STUDIES
1.
The section provides a summary of medical fee recommendations/schedules
considered by overseas competition authorities. It is important to note that value of
any foreign competition case law depends very much on the overall facts and context
of the case before CCS, as well as the extent to which the facts of these foreign cases
are applicable to the local context. Overseas cases which are relevant to assessment of
the GOF are stated directly in the main body of the Statement of Decision.
2. Based on a review of 9 overseas jurisdictions1 in the Market Study, guidelines on
fees and recommended fee schedules of a prospective nature are generally considered
to be anti-competitive regardless of whether compliance is mandatory or voluntary.
3. CCS notes that there are instances where competition authorities in other
jurisdictions have permitted price schedules/recommendations on medical services.
However, CCS notes that the facts of these cases may not be similar to the Application
for Decision by the Singapore Medical Association. Some of these permitted price
schedules/recommendations consist of (i) surveys on actual price information that are
sufficiently historical and aggregated, (ii) price schedules that are deemed necessary
for the provision of medical services under partnership/associate-ship/cooperative
arrangements where there is a certain amount of risk sharing between medical
practitioners and (iii) price schedules set by the government.
United Kingdom
4. British Medical Association (BMA) Guidelines – The UK CC found that,
notwithstanding BMA‟s claim that the BMA Guidelines consisted of only
recommended fees, 50% or more of the medical practitioners charged at or within 2
percent of the recommended fees. The UK CC concluded that the BMA Guidelines
had prevented, restricted or distorted competition in the supply of private medical
services.
United States
5. The Statements of Antitrust Enforcement Policy in Health Care (Health Care
Statements) issued jointly by the US Department of Justice (DOJ) and the Federal
Trade Commission (FTC) set out the principles under which physician network
ventures would be analysed by antitrust enforcement agencies:
“In accord with general antitrust principles, physician network joint ventures will be
analysed under the rule of reason and will not be viewed as per se illegal, if the
physicians’ integrating through the network is likely to produce significant
efficiencies that benefit consumers, and any price agreements (or other agreements
that would otherwise be per se illegal) by network physicians are reasonably
1

The 9 selected jurisdictions are Australia, Finland, Germany, Hong Kong, Ireland, New Zealand, South Africa,
United Kingdom and United States.
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necessary to realise those efficiencies.2”
6. Five separate cases3 were deemed to be anticompetitive, mostly in the context of
medical practitioners agreeing on prices for the purpose of negotiations with managed
health care providers. In one case4, the Supreme Court clearly stated that it considered
the fee arrangement to be per-se illegal. The others were likely to have been assessed
and rejected under a rule of reason approach. However, in three instances, price
schedules were allowed5.
Finland
7. Finnish Medical Association – the schedule of recommended maximum fees was
prohibited as the Finnish Competition Authority‟s (FCA) studies showed that the use
of the maximum fee schedule had led to uniform pricing where the recommended
maximum prices were being used as minimum fees. The FCA further found that
medical fees had increased rapidly in the 1980s which led the FCA to conclude that
the fee recommendations had a harmful effect on price competition.
Ireland
8. Irish Hospital Consultants Association (IHCA) – the IHCA has an agreement
with the health insurers on a schedule of benefits to be paid out by health insurers to
medical practitioners. This effectively sets the fees for the treatment of patients. The
Irish Competition Authority (ICA) considered that the agreement has the object
and/or effect to either directly or indirectly fix prices.

2
3

DOJ and FTC, Statements of Antitrust Enforcement Policy in Health Care, Statement 8, B.1.
The five cases are
1. US v Mountain Healthcare, P.A. Civil No. 1:02CV288-T, District Court of North Carolina, filed 13
December 2002

2.
3.
4.
5.

Arizona v Maricopa County Medical Society, 457 U.S. 332 (1982)
FTC, Advisory Opinion to Maine Medical Association, 14 May 1984.
Minnesota Medical Association, 90 F.T.C. 337 (1977).
US vs Woman’s Hospital Foundation and Woman’s Physician Health Organisation, 15 U.S.C. §§ 1,2,
filed April 23 1996.
4
Arizona v Maricopa County Medical Society, 457 U.S. 332 (1982).
5
The three cases are
1. FTC, Advisory Opinion to Maryland Medical Associates (“MMEA”), P.A. May 15, 1987: Specifically,
the FTC believed that competition might be enhanced by offering a package of services to purchasers
of eye care services that could not be offered by the medical practitioners individually. Further, FTC
that the programme had only affected only a small percentage of medical practitioners‟ total patients
and MMEA did not appear to have sufficient market power to affect the market price for eye services
in the Baltimore area, nor did the restriction of output appear to be in danger.
2. FTC, Advisory Opinion to South East Managed Care Organisation (“SEMCO”)/ Jackson Medical
Cooperative (“JMC”), July 5, 1994: FTC did not considered the proposed cooperation between
SEMCO & JMC as anti-competitive as it appeared to involve substantial financial risk sharing between
the participants and was within the 20% limit within the relevant market.
3. US vs The American Society of Anesthesiologists (“ASA”), INC, No 75 Civ. 4640 (KYD), June 21, 1979:
The considerations taken by the District Court include that there is no monetary conversion factor to
convert the Relative Value Guide (“RVG”) to a schedule of prices. The RVG was developed for use to
negotiate for acceptable fees with third party carriers. There was substantial evidence that the inputs of
ASA were frequently sought from the third party carriers before the derivation of the RVG.
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New Zealand
9. Fee surveys by New Zealand Dental Association (NZDA) – fee surveys of its
members were conducted by NZDA on an annual basis and the results were
distributed to participating members only. The NZCC considered this practice could
influence dentistry prices by providing a yardstick for dentists to set prices. While
NZCC did not have specific evidence that dentists were utilizing the NZDA survey to
set prices, it considered that several characteristics of the surveys would give rise to
anticompetitive concerns. Amendments were subsequently made to the survey to
address the NZCC‟s concerns, resulting in NZCC dropping the case.
10. Dunedin City Primary Health Organisation – a group of GPs collectively put in
place a maximum fee for patients of 6 to 17 years old. NZCC found that 8 out of 31
practices had been charging at the maximum fee level while the rest were mostly
charging less. Nevertheless, NZCC considered that the maximum fee policy had the
potential to lead to higher prices than otherwise. NZCC therefore issued a warning to
all the GPs advising them that they were likely to have engaged in price fixing if they
attended the meeting to discuss the maximum fee policy.
11. New Zealand Medical Association (NZMA) – NZMA has an agreement with the
Minister of Health to publish at six-monthly intervals, the range of usual total fees for
paediatric consultations charged by medical practitioners in the region. NZCC
considered that arrangement would not contravene the New Zealand Commerce Act
as it was unlikely to have the purpose or effect of fixing, controlling or maintaining
prices.
South Africa
12. Benchmark tariffs for medical services – three separate associations were found
by the South African Competition Commission (SACC) to determine, recommend and
publish benchmark tariffs for medical services on an annual basis. SACC found that
the benchmark tariffs which were arrived at through collusion between members of
the associations had the effect of fixing a selling price notwithstanding the fact that
some medical practitioners might have priced slightly below or above the guidelines.
SACC was also concerned that new entrants would be disincentivised to price below
the guidelines. Ultimately, SACC was of the view that fee guidelines were not
problematic per se if they were prepared by an independent person that was not a
competitor and would not have a personal interest in the pricing of the market.
Australia
13. The „List of Fees‟ of the Australian Medical Association (AMA) – The List of
Fees for more than 5000 medical procedures has been in place since 1973 in response
to the recommendation of the Commonwealth Committee of Inquiry into Health
Insurance. The List of Fees appears to have originated on direction of the Australian
government for the purposes of calculating the Medical Benefits Schedule, a legislated
requirement under the Australian Health Insurance Act 1973. The List of Fees is
3

updated annually by an independent consultant through an “indexing” of fees from the
previous year, based on a number of cost and wage indices, without any involvement
of medical practitioners. The ACCC has not made a formal decision on AMA‟s List of
Fees.
14. Canberra After Hours Locum Medical Services – involving a fee cap (or ceiling)
between the CALMS (a medical deputizing service owned and operated by a group of
Canberra medical practitioners) and the Australian Capital Territories Health for the
provision of after-hour medical services. The ACCC acknowledged that the
arrangement was essentially a price fixing arrangement, but authorised the
arrangement based on a number of mitigating factors.
15. Royal Australian College of General Practitioners (RACGP) – Authorisation was
granted by ACCC to “GPs and other medical practitioners in general practice in
associateships and partnerships, who operate as a team, where they share patient
records, have common facilities, a common trading name and common policies and
procedures”.6
Germany
16. In Germany, there are two sets of medical fee schedules, namely the Catalogue
of Tariffs for Physicians (“GOÄ”) and Uniform Value Scale (“EBM”). The GOÄ is
set by Germany‟s Ministry of Health and refers to the fees charged by medical
practitioners to patients outside the Statutory Health Insurance („SHI‟) system, while
the EBM is set collectively through negotiations between the medical practitioners
and the insurance plans involved in providing SHI-related services. They are not
subject to competition law scrutiny because they were put in place statutorily by the
German government which deemed such fee control to be necessary for patient
protection

6

See: ACCC Determination, Application for Revocation and Substitution of Determination A90795, 23 May
2007,
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